ABSTRACT

Subject of this study is the right to request additional payment in construction contracts. It is a
well-known fact that the construction sector is the key sector in our economy. Given the fact
that the construction works are technically very complicated and subjected to greater amounts
as the contract price, parties usually tend to have disagreements during the construction phase
that could turn into major disputes. Easy to guess, many of the disputes arise out of the

payment issues.

As per the Turkish Code of Obligations numbered 6098, the construction contracts are not
regulated separately. Construction contracts are probably the most complex version of the
works contracts. For the purposes of this study, we have analyzed construction contracts in
detail as to its definition, conditions and parties and the obligations of the parties. This leads

us to the obligations of the contractor and the employer.

The characteristic obligation of a construction contract comes to life in form of the
“construction” act itself. Therefore, contractor who is obliged with the “construction” act
itself is a key party with key obligations. In this study, we aimed at analyzing these
obligations and the consequences of not fulfilling those as well. On the other hand, the main
obligation of the employer is the render the payment agreed under the contract. We have
showed effort to point out the works and states that fall under the scope of the contract price
and the situations where an additional payment can be in place. In light of the theoretical
approach, we have set forth that the situations that give rise to additional payment are
additional works and the exceeding of the lump sum price. While doing so, we have
additionally come to a conclusion by reasoning, in the event that the contractor undertakes
works that lack the instruction / authorization by the employer, we believe, in some
circumstances, the right to request additional payment in such cases shall be based on
negotiorum gestio provisions. However, if the contractor undertakes those works with
malicious intent of obtaining additional payment on purpose, then the right to request
additional payment will no longer take place. Right to request additional payment shall be

enshrined under the law and handled with care so that the contracts remain in place.
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OZET

Isbu ¢alismani kapsami insaat sézlesmelerinde ek bedel talep hakkidir. Bilindigi iizere insaat
sektorii, ulkemiz ekonomisinin lokomotif sektorii olarak gorilmektedir. Ozellikle teknik
bakimdan karmasik olan ve sozlesme bedeli olarak yiiksek meblaglarin belirlendigi isler
kapsaminda taraflar, insaat siireci ve hatta sonrasi1 donemlerde bir ¢ok uyusmazlia
diismektedirler. Tahmin edilebilecegi gibi uyusmazliklarin bir cogu bedel konusunda

cikmaktadir.

6098 Sayili Tiirk Bor¢lar Kanunu kapsaminda, insaat sdzlesmeleri ayrica diizenlenmemistir.
Insaat sdzlesmeleri is gérme sdzlesmelerinden olan eser sdzlesmelerinin, belki de en karmasik
goriiniimii olarak ortaya ¢ikmaktadir. Bu ¢alismanin amacina hizmet eder sekilde, 6ncelikle
insaat sozlesmeleri genel olarak incelenmis, tanimi, unsurlari, taraflari ve taraflarin
yiikiimliiliikleri ortaya koyulmaya calisilmistir. Bu ¢aba, yiiklenici ve is sahibi olarak

tanimlanan taraflarin yiikiimliiliikklerini detayli olarak incelenmesi geregini dogurmustur.

Elbette insaat sozlesmelerinin “tanimlayic1” edimi eserin ingasidir. Bu nedenle, eserin
ingasin1 gergeklestirecek olan yiiklenicinin yiikiimliiliikleri biiyiik énem tasir. YUklenicinin
yukumlultklerini incelerken, 6zellikle bu yikimlalikleri yerine getirmedigi takdirde ortaya
¢ikacak sorumluluklar bakimindan degerlendirilmeye gidilmistir. Buna karsilik, is sahibinin
asli yiikimliliigi ise sozlesme kapsaminda belirlenmis olan “bedel” 6deme yikiimliiligiidiir.
Bedelin sbzlesmenin mevcut kapsamina olan baglhiligi ve hangi durumlarda, onceden
belirlenmis olan bedele ek olarak baska ve fazlaca bedel 6demesi yapilmasi gerektigi
hususlarinda degerlendirmeler yapilmistir. Bunun sonucunda, ek is ve gotiirii bedelin agilmasi
hallerinde ek bedel talep hakkinin dogacagi sonucuna varilmistir. is sahibi tarafindan talimat
almaksizin goriilen islere karsilik talep edilen ek bedel belirlemesinde vekaletsiz ig gorme
hiikiimlerine bagvurulmasi gerektigi ortaya cikmustir. Fakat, yiliklenicinin bu is gérmeyi
hakkin kotiiye kullanimi kapsaminda yerine getirmesi durumunda, dayatilmis zenginlesme
hali ortaya c¢ikacagindan herhangi bir bedel talep edemeyecegini de eklemek gerekecektir.
Sonug olarak insaat sozlesmelerinde g¢esitli durumlarda, yiiklenicinin ek bedel talep hakk1
dogacaktir. Bu hakkin miimkiin mertebe korunmasi, sozlesmelerin devamliligi agisindan

bliyiik 6nem tagimaktadir.
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