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Abstract

This is an analysis of the contribution of civil society to democratisation in
Turkey through participation in the political decision-making and legislative
processes and its degree of success in exerting an influence on policy
outcomes. It aims to uncover the causal processes and variables, which work
between civil society and the political processes and investigates the
relationship between the efforts of civil society to promote democratisation
and the policy outcomes related to democratisation. This is an intensive case
study for which ‘process induction’ approach of ‘Process Tracing’ method
is applied. It focuses on two ‘issue-areas’ for investigation: security sector
reform and judicial reform. Four civil society organisations—two domestic
and two transnational—with specific democratisation programmes have
been selected as cases to study. It has found that the influence of civil
society on policy outcomes—particularly on those related to
democratisation—in Turkey is negligible. Based on the findings of this
research, it can only be argued that there is a ‘start’ or a ‘beginning’ for the
civil society to have an influence, if anything, on the democratisation
process in Turkey in general and on policy outcomes—related to politics—
in particular. It is simply a modest positive step, slowly moving forward.
Neither the Turkish political system allows this, nor the dominant political
culture is prepared to relinquish a place, let alone a role as an actor in
politics, or to accommodate civil society otherwise. Civil society, as a

legitimate partner, is not recognised nor respected.



Preface

“The owl of Minerva takes its flight only when the shades of night
are gathering.”

Hegel, in Philosophy of Right, explains the purpose and essence of a
preface as “to speak only externally and subjectively of the standpoint of the
work which it introduces”. Also, criticisms, other than those which proceed
from the scientific and objective treatment of the essential content, too,
“must be viewed by the author as unreflective convictions [...]. [...] a
matter of indifference” (2001: 20) he says. This is exactly what I needed to
write this preface for.

My generation has been part of the baby boomers of the post-war period.
They—we—are known with a tendency towards rejection of traditional
values and a claim to a search for a redefinition and, if possible, imposition
of them on societies. In the 1960s, this ‘crusade’ for a ‘new’ social—and
economic—order based on ‘redefined’ values, sometimes took violent
forms. However, since this ‘redefinition’ hardly materialized, the struggle
remained stuck in—and limited to the rejection of—the existing order,
whatever it was. Turkey, then, a third wave democracy in its infancy, was
still striving to recover from the travails of the first reverse wave of the
Turkish democracy. In a country trying to navigate a safe course through the
uncharted waters of multiparty political regime, industrialisation,
enlightenment, ‘reformation’ and perhaps above all nation-building—all at
the same time—this ‘rejection’ was even more painful and took different
forms. In the course of fifty or so years the Turkish army directly or
indirectly—most of the time directly—intervened in politics and, vowing—
and, apparently, believing so—to deliver the country out of all these
travails, even took over the complete responsibility of running the country
in 1960 and again later in 1980.



So, Turkish baby boomers grew up through a completely different life
experience. As a young boy of a modest, lower-middle income family, in an
era of pre-television, pre-internet, pre-social media, the memories of ‘family
gatherings’ to listen to the “Yassiada’ trials of the early 1960s, broadcast
live on the radio are still vivid in my mind. The newspapers with pictures of
the deposed prime minister on gallows haunted me all these years; it was
certainly not like the ‘Magpie on the Gallows’. The 1960s left deep
wounds, in one form or another, in the souls—if not bodies—of many in
Turkey, and these wounds became even more infected rather than being
healed as time passed.

In the summer of 1961, when | was a boy then, immediately before the
constitutional referendum, running after the American-made GMC military
trucks (which introduced the word ‘cemse’, for any military truck, into
Turkish), for collecting the propaganda leaflets scattered by armed
soldiers—in steel helmets—Ilike confetti and piling them up as if we were
making a stamp collection, was real fun. They looked like daisy flowers, in
various bright colours and featured the words “YES to the Constitution” in
large letters. | had wondered why the army needed propaganda and in such a
way.

Joining the military did not make the experience less traumatic. The
military intervened in 1971 again. This was coincided with the cholera
outbreak in late-1970, in Sagmalcilar, which later became Bayrampasa to
erase the unwanted memories of this dreadful happening, as if changing the
names would make the problems go away?. Prime Minister of the time
explained the outbreak as “the will of God against which one cannot say

anything.”® At this time, the whole city of Istanbul, as well as two other

! “The Magpie on the Gallows’. By Pieter Bruegel the Elder. 1568

2 By the same token, Taslitarla had transformed into Gaziosmanpasa in 1963.

¥ Senate of the Republic, Minutes of the Proceedings. 31 January 1971, Session 1, p 557. 14
September 2012.
http://www.tbmm.gov.tr/tutanaklar/TUTANAK/CS__/t10/c063/b033/cs__100630330577.p
df.



cities to its east, following the disturbances orchestrated by labour unions,
had been put under martial law from mid-June 1970 on. I heard the Martial
Law Commander?, for an explanation, suggesting “the communists, if it
[was] a heaven, [would] open the doors to it [Socialist World] and
everybody [could] see that it [was] really a heaven”. But wouldn’t
explaining an epidemic with ‘the will of God’ also be representing a
‘mental’ door firmly shut, I thought. Besides, what was it that all these
labour unions exactly wanted? Perhaps there was a connection between the
cholera outbreak and the grievances which forced thousands to streets to
protest, | speculated.

In 1974, military intervention by Turkey, in Cyprus, in order to save the
Turkish Cypriot community from extermination looked like a perfectly
justified action. Because the attempted military coup had been clearly
instigated and orchestrated by the military junta in Greece. But soon after
the operation ended, while the muzzles were still smoking, the Ecevit-
Erbakan coalition government in Turkey collapsed, in November, over the
differences of opinion about which course of action to follow to ‘solve’ the
Cyprus problem. But, if they—two coalition partners—did not already know
how to solve it even before the army landed on Cyprus, then why did they
direct the army to land on the island in the first place, | questioned. The
problem remains ‘unsolved’ in 2014, after 40 years.

When it came to 1977, main opposition party CHP leader Ecevit, had
two private meetings, in deserted resort hotels—in the middle of winter--
outside Istanbul, away from the public eye, with twelve MPs recently
resigned from the governing AP.> He managed to convince them—but

two—to support his party in return for chairs in the cabinet. As a result, the

* Gen Faik Tiiriin during a visit to Kuleli Military High School in Istanbul, addressing
cadets, in April 1971.

® This is known as the Giines Motel affair in Turkish political history. One independent—
former AP—MP Cemalettin Inkaya (Balikesir) did not participate in the vote of confidence
due to heavy pressure from his former colleagues and Orhan Atalay (Konya), while voting

against his former party, refused a cabinet post in CHP government.
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government lost vote of confidence in the Parliament, on the New Year’s
Eve. But wasn’t this morally, even politically reprehensible? How could this
political party, its leader—and these MPs who betrayed their
constituencies—possibly expect to gain from such an obvious, gross
violation of ethical behaviour. But, one MP did refuse to accept a ministerial
post as a political ‘kickback’. So, despite all odds, ethical behaviour was
indeed possible.

When President Korutiirk’s term ended in April 1980, the Parliament
started a marathon of one-hundred-and-fourteen tours to elect the new
President of the Republic. But political parties failed to reach a consensus
over the candidates in the course of five months, while an internal strife—
almost tantamounting to a civil war—continued. The impasse was
‘resolved’ by the military take-over in September. Both candidates
nominated by the majority party and the main opposition party were well-
known retired generals. So actually it did not look like a matter of principle
but that of conciliation and compromise between the political parties,
overcoming their differences, perhaps also some animosity—even
temporarily—and move on. But why didn’t this happen, I asked myself.

The Constitution of 1982 was antithetical to the 1961 one in many
respects. It reversed all democratic gains and depoliticised the society as a
whole. All political parties were closed and several politicians were banned
from politics for extended periods. But wasn’t it the same armed forces who
inspired both texts? Soon, when the country went into a referendum for
lifting the ban on former politicians, it was the ‘civilian’ governing party
leader who openly opposed this lifting. Perhaps being a ‘democrat’ had
nothing to do with what one wore—civilian suits or military uniforms; if so,
then, was it related to something else? Yet both constitutions received an
overwhelming approval from the Turkish people—61.7,% and 91.4%
respectively. It was puzzling.

Even more puzzling was the Atatiirk Peace Award nomination in 1992,

as announced by the Turkish Government, to be presented to Nelson
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Mandela—but refused by him.® What was puzzling was not his refusal but
the expectation of those that he would accept it. Established in 1986, in
1990 it was awarded to Gen Evren, leader of the 1980 military take-over
and President of the Republic. In 1991 there was no nomination. So,
Mandela was supposed to follow Gen Evren and, quite naturally, he did not.

The next episode of the military rule in the 1980s, rather than healing the
wounds and scars left by previous administrations—civilians and military
alike—opened new ones and further alienated large segments of society. In
1997, when the military orchestrated the effort to force the ‘conservative’
government out of office, new segments were added to this huge chunk of
estranged groups. And finally, in the course of thirty or so years another
element of the ‘Turkish’ society—Kurds—joined the club. When it came to
2007, the whole story of almost half a century appeared to have been
reflective of an eclipse of reason, common madness based on an ideological
blood feud.

The spokesperson for the government, in an April morning in 2007, held
a press conference and said that “The General Staff [was] an institution
answerable to the Prime Minister and [this institution] making statements,
on any subject, against the government [was] unthinkable in a democratic

state where the rule of law [applied].””

This was in response to a ‘press-
release’—which would later to be known as the e-memorandum—posted on
the official web-site of the Turkish General Staff, the day before, around
midnight. “All those who [had] responsibilities should refrain from actions
that would be incompatible with democracy and that would open wounds in

the conscious of the Turkish nation” he added. This was like Caesar

® The ANC explained that “Nelson Mandela has spent his whole life in the service of
democracy, human rights and freedom from oppression”. Mandela, seven years later, in
1999, did accept the Atatiirk Peace Award. 6 March 2013.
http://web.archive.org/web/20061001161737/http://www.anc.org.za/ancdocs/pr/1992/pr041
2a.html.

” Cemil Cicek, spokesman for the Turkish Government. 28 April 2007. Press conference.

14 September 2012. http://arsiv.ntvmsnbc.com/news/406662.asp.
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crossing the Rubicon; things would (already did ?) completely change,
forever, in Turkey. The die was cast in 2007. Three years later, in
September 2010, the constitutional referendum effectively ended an era
which continued about half a century, if not eighty or so years, as many
would refer to it. However, in late 2010, immediately after the referendum,
when | was to make a decision on which subject to write my dissertation,
the Turkish political system was giving clear signs of a new reverse wave—
albeit of different nature—rather than a progress towards democratic
consolidation. The political system had certainly—and apparently
irreversibly—been demilitarized but it was not getting democratised.
Explaining this phenomenon looked like a major challenge and | decided to
take this challenge.

Starting the very first day | stepped in the Istanbul Bilgi University—
Kustepe campus—in 2005 (when | had to use all my persuasive ability to
convince the taxi driver that it was safe to drive there), | was often asked
two basic questions: Why a doctoral study, as a retired military officer, after
a long and active professional life? Why Istanbul Bilgi University? And |
had to answer a third question in the long and arduous uphill battle, first to
find a subject for my thesis—four times by the way—then to decide the
topic and a working title, and finally to defend my proposal for a
dissertation: the basis of my preoccupation with political culture—either as
the main impediment or the primary facilitator for civil society—and
political psychology. Sometimes the way these questions were posed—
implied, hinted, voiced or expressed otherwise—out of curiosity, was just
natural, but sometimes it was troubling, even confrontational, but they
certainly were fair.

Having served in an institution which traditionally—and, until recently,
constitutionally—considered itself as the ‘guardian’ of the ‘Republic’ for
over thirty years, | wanted to explain what went wrong and why, in Turkey;
in an objective way, detached from the institutional culture I had been
exposed to, adding the facts and perceptions from outside—i.e. from the

‘non-military” world—to my insider experience and observations, using



scientific tools to blend them meaningfully, making the social phenomena
related to democratisation in Turkey as understandable as possible.

The second question is relatively easier to answer. Because, | thought
Istanbul Bilgi University would provide a much favourable environment in
terms of academic freedom and freedom for making mistakes, teaching—in
other words, leading the way to—how to think critically, rather than what to
think, which is—I am not happy to state that—maore or less common in
majority of universities in Turkey. | was largely proven right in this
expectation. Istanbul Bilgi University represents one of the very few oases
of genuine academic freedom in Turkey. However, in perspective—and in
fairness, at least based on my years in the Boston University in the 1990s,
there is still some space for improvement even in Bilgi University.

You will find my comprehensive response to the third question, in this
dissertation, as you can already imagine now, in quite a lengthy fashion I'm
afraid. To make life easier for those who may not have that much time and
patience, simply, I believe that ‘civil society’, in the widest sense of the
term, is both the missing and the critical link in Turkey’s struggle for a
genuinely world-class democracy. The dominant political culture simply
does not accept civil society as a legitimate player, let alone an equal
partner, particularly in politics.

This research is about civil society and the concomitant processes of
political decision-making and legislation in Turkey, as their interaction is
reflected on the political decisions related to democratisation.

| talked to many actors—and others—who directly or indirectly
participated in the decision-making and legislative processes—including
those in the bureaucracy, supporting these processes or taking part
otherwise. The starting point was the members of domestic and international
civil society organisations, active in Turkey, which had clearly-delineated
‘democratisation’ programmes. | also participated in their activities—
sometimes actively—made observations, reviewed their publications, read
reports, press statements. | spent quite a lot of time in the Parliament,

visiting MP offices, having tea with advisors or staffers, attending



Parliamentary Committee meetings, watching debates, taking notes,
reviewing committee reports, draft legislation, tracing them through the
labyrinths of politics. | visited foreign embassies which are active in
supporting civil society in Turkey and encouraging more participation. My
research even benefitted from working travels outside Turkey to get a real
sense of the main 'trust’ of international civil society organisations with
government backing, and visits to the Dutch Parliament and MOD.

One of the senior academics I talked to, once exclaimed; “A field study
in the (Turkish) Parliament, by a retired officer..! How come?”. He was
right, it was not an easy task. However, | am truly indebted to all those,
across the spectrum, who did not save any effort, even under the constant
pressure of time, short deadlines and chaotic political life, to answer my
questions and share their experiences, ideas, perceptions, concerns, worries,
even sometimes stories of their private lives as related to their functions in
the Parliament. Based on this first hand—direct—experience, now | have
full confidence that Turkey soon will be heading towards a world-class
democratisation; it is just over the horizon. I’'m proud of being accepted as
an honest person and having been provided access to so much intimate and
perhaps—if not handled properly—sensitive information, | feel privileged.

One important caveat is timely here and the statement of it is a must for
academic clarity. Many, if not most, of the individuals whom | interviewed
were active in politics and/or are still in bureaucracy; many were well-
known by the general public, hence naturally too concerned about their
public image and/or career opportunities and potential risks involved.
Therefore, there was an absolute need to assure them of the academic nature
of the study and that it would be carried out in an honest and anonymous
fashion, their privacy and confidentiality would be maintained both for
individuals and institutions they were representing, if they chose so. In order
to facilitate communication free from concern, tape recording was seldom
used throughout the research and only hand-written notes were taken during
interviews. However, despite repeated efforts, telephone contacts, face-to-

face attempts for securing an appointment, it has proven impossible to have
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access to the current or active members of the governing party (AKP) of any
title and at any level, particularly—and most importantly—their MPs.
Although I did have ample opportunity to talk to those who served in the
Justice and Development Party as MPs or cabinet ministers or advisors or
who had first-hand experience as bureaucrats in the recent past, still |
consider this lack of direct access to information—more importantly, to a
unique ‘perspective’—a major weakness of the research which, | have to
restress, was beyond my control. Also, some state institutions and
bureaucratic organisations, again, which were critical for the purposes of
this study have not been forthcoming for interviews or been accessible;
among them, prominent is the Justice Academy of Turkey.

The findings of this research are based on a wide range of views
expressed during about seventy interviews, talks listened to, meetings
observed and many documents, reports, studies either signed or provided by
various individuals. But the findings themselves, they are all my own. The
conclusions based on these findings may or may not reflect—fully or
partly—the views of individuals interviewed or of those
organisations/institutions they were representing. In some cases the findings
of the research are in clear contradiction with some commonly and
explicitly stated views. In any case, any conclusions that may be reached, by
the reader, as to the likely origin of the findings and conclusions of this
research are completely accidental and do not reflect the views and official
positions of neither the individuals nor the organisations—particularly civil
society organisations and political parties—in any way.

Finally, I neither sought nor received funding from any source or
assistance in any other form from any organisation, institution of any sort,
or from an individual for this research.

As for the Istanbul Bilgi University which furnished me with the
academic tools and the academic competence to run this research, I am
indebted to Prof. Dr. Aydin Ugur—former Rector of the Istanbul Bilgi
University, Mr. Oguz Ozerden—Chairman of the Board of Trustees, and

Prof. Dr. Sule Kut—Vice Rector, who supported my application to the
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programme in 2005. I’m grateful to Prof. Dr. Ilter Turan, Prof. Dr. Nihal
Incioglu, Prof. Dr. Gareth Winrow, Assoc. Prof. Murat Borovali, Asst. Prof.
Dr. Murat Ozbank and Mr. Soli Ozel in whose classes I learned—and
enjoyed—so much. | am also grateful to Assoc. Prof. Dr. Yaprak Giirsoy
Dipsar who, along with Prof. Turan, in the thesis monitoring jury, provided
much-valued guidance and suggestions. And, of course, | thank a lot to my
thesis advisor, Assoc. Prof. Dr. Senem Diizgit, for her valuable inputs,
ideas, tips, notes of caution and advice.

Let me close this unusually long preface also with Hegel: “The owl of
Minerva takes its flight only when the shades of night are gathering” (2001:
20). Similarly, this study aims to understand the role and effect of civil
society in ‘democratic transformation’ in Turkey by looking into its
participation in the political decision-making, at a virtually historic critical
juncture, as an episode of history unfolds and passes away, as the events,
choices and actions of various actors are disclosed, with hindsight, rather
than in a prescriptive or speculative way.

Now it is time for the owl to fly—as the dusk has already fallen—in a
bright, gleaming darkness which came after the longest shadows of a very

long day.
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Abbreviations and Acronyms

AFAD: Disaster Relief and Emergency Response Department. (tur. Afet ve
Acil Durum Yd6netimi Baskanligi)

AKP: Justice and Development Party. (tur. Adalet ve Kalkinma Partisi)

ANC: African National Congress (of South Africa).

AP: Justice Party. (tur. Adalet Partisi)

BDP: Peace and Democracy Party. (tur. Baris ve Demokrasi Partisi)

BST: Black Sea Trust for Regional Cooperation.

CCEJ: Consultative Council of European Judges.

CERI: fre. Centre d’Etudes de Relations Internationales.

CHP: Republican People’s Party. (tur. Cumhuriyet Halk Partisi)

CMK: Code of Criminal Procedure-CCP. (tur. Ceza Muhakemesi Kanunu)

CSO: Civil Society Organisation.

DCAF: Democratic Control of Armed Forces. (Think-tank, based in
Geneva, Switzerland)

Demokrat Yargi tur. (Democratic Judiciary): Union of Judges and
Prosecutors for Democracy and Freedom. (tur. Demokrasi ve
Ozgiirliik i¢in Yargiclar ve Saveilar Birligi)

ECHR: European Convention for Human Rights.

ECtHR: European Court of Human Rights.

EP: European Parliament.

FP: Virtue Party. (tur. Fazilet Partisi)

HCJP: High Council of Judges and Prosecutors. (tur. Hakimler ve Savcilar
Yiiksek Kurulu-HSYK)

IAJ: International Association of Judges.

IHOP: Human Rights Common Platform (tur. Insan Haklar1 Ortak

Platformu)
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IPA: Instrument for Pre-accession Assistance.

IPU: Inter-Parliamentary Union.

IT: Information technology.

JAT: Justice Academy of Turkey. (tur. Tirkiye Adalet Akademisi)

KCK: Group of Communities in Kurdistan. (kur. Koma Civaken Kurdistan)

MAIPD: Multi-Annual Indicative Planning Document.

MEDEL.: fre. Magistrats Europeen pour la Democratie et les Libertes.

MG: Major-general.

MIT: National Intelligence Agency. (tur. Milli istihbarat Teskilatr)

MOD: Ministry of Defence.

MP: Member of Parliament (tur. Milletvekili, parlamenter)

NPAA: National Programme for the Adoption of the Acquis.

OGP: Open Government Partnership.

OPR: Office of Primary Responsibility.

PDD: Association of Parliamentary Advisors. (tur. Parlamento
Danismanlar1 Dernegi)

Pew: So-called ‘fact-tank’, research centre in USA.

POC: Point of Contact.

RIA: Regulatory Impact Assessment. (tur. Diizenleyici Etki Analizi)

RMG: Reform Monitoring Group.

RP: Welfare Party. (tur. Refah Partisi)

SIDA: Swedish International Development Cooperation Agency.

SIGMA: Support for Improvement in Governance and Management. (A
common initiative of EU and OECD)

TACSO: Technical Assistance to Civil Society Organisations.

TCK: Turkish Penal Code. (tur. Tiirk Ceza Kanunu)

TGNA: Turkish Grand National Assembly. (tur. Tiirkiye Biiyiik Millet
Meclisi)

TMK: Counterterrorism Law. (tur. Terdrle Miicadele Kanunu)

Venice Commission: The European Commission for Democracy Through
Law.

WVS: World Values Survey.
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YARSAYV: Union of Judges and Prosecutors. (tur. Yargiglar ve Savcilar
Birligi)

YASADER: Association of Legislation. (tur. Yasama Dernegi)

YSK: Supreme Election Board. (tur. Yiiksek Se¢im Kurulu)

YUDER: Association of Legislative Staffers. (tur. Yasama Uzmanlari

Dernegi)
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Glossary

Accession Partnership: Document that defines the framework of the EU
accession process by setting out key priorities—in which candidate
countries need to make progress—and pre-accession assistance.

Acquis communautaire fre.: Cumulative body of European Community
laws.

Act (tur. kanun): Legal instrument of writing that has probative value and
executory force. It is passed by a legislature—Parliament.
(Legislative act)

Board of Spokesmen, TGNA (tur. Danisma Kurulu, TBMM): It is
established by the Rules of Procedure, not the Constitution. It is
composed of the Speaker and one representative from each of the
party groups. They draw up the plenary agenda, allocate time for
debates, questions and inquiries and other legislative business.

Black Sea Trust for Regional Cooperation (BST): A grant-making
programme of the German Marshall Fund. BST operates in Armenia,
Azerbaijan, Bulgaria, Georgia, Moldova, Romania, Turkey, Ukraine,
and Russia. It promotes, among other aims, strong, effective civic
sectors.

Bureau of the Assembly, TGNA (tur. Baskanlik Divani, TBMM): Consists
of the Speaker, four Deputy Speakers, eight secretary members and
five administrative members—currently total of 18 MPs. It is
established by the Constitution (Art 94), but it has basically an
administrative role; monitoring plenary votes and elections,
correcting irregularities.

Bylaw (tur. yonetmelik): Rules issued for ensuring the application of laws
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and regulations related to a particular field of operations or affairs. In
the hierarchy of norms, they are below regulations.

Council of State (tur. Danistay): The highest administrative court.

Court of Appeals or Court of Cassation (tur. Yargitay): The last instance for
reviewing verdicts given by courts of criminal and civil justice.

Court of Accounts (tur. Sayistay): The court that carries out regularity
(financial and compliance) and performance audits and prepares an
enquiry into any losses to the public purse.

Decree (tur. kararname): Legislative text issued by the government—as
authorised by the Parliament—according to certain procedures
established in the Constitution, with the force of law. (Decree law).

Deputy (tur. milletvekili): Member of Parliament-MP.

Department (tur. daire): Division of a larger organisation such as a ministry.

Directorate (tur. baskanlik): Sub-division of a government ministry—or
rather autonomous organisation—in charge of a particular activity in
a particular field.

Draft Bill (tur. kanun tasaris1): Legislative initiatives submitted by the
Government.

Ex officio lat.: by virtue of holding another office. (By right of office)

First-Instance Courts (tur. Birinci-Derece Mahkemeleri): Initial courts in
which legal proceedings are begun or first heard.

FRIDE (spa. Fundacion para las Relaciones Internacionales y el Dialogo
Exterior): European think-tank to inform policy and practice in order
to ensure that the EU plays a more effective role in supporting
multilateralism, democratic values, security and sustainable
development.

Laws and Resolutions (tur. Kanunlar ve Kararlar): Department responsible
for drafting and/or staffing or handling otherwise legislative texts.

Legislative Expert (tur. yasama uzmani): Parliamentary employee
specialised in legislative and law drafting procedures, working
mainly in Parliamentary committees.

MATRA: A bilateral assistance programme of the Netherlands with the aim of
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supporting social transformation in countries neighbouring Europe by
contributing to development of an open, pluralist and democratic society.

modus vivendi lat.: an agreement between those whose opinions differ—
agree to disagree.

Obligatory right: A right in the protection of an interest through the
obligation upon somebody else.

Plenary (session), TGNA (tur. Genel Kurul, TBMM): Session of the
Parliament attended by all members of the parliament, MPs, in order
to directly participate in decision-making and legislative processes.

posthumous lat.: occurring or published after death.

Potestative right: A right whereby a party may unilaterally affect the legal
rights of another party/counterparty.

Presumption of innocence (tur. masumiyet karinesi): Unless a prosecutor
can prove—beyond reasonable doubt—one is guilty, one is entitled
to be acquitted or found ‘not guilty’. It is the responsibility of the
prosecutor to prove one is guilty.

Primary Committee (tur. asli komisyon): The committee whose report is
taken as the basis for Plenary debate, as designated by the Speaker.

Proposal of law (tur. Kanun teklifi): Legislative proposals submitted by
deputies.

Quorum lat.: The minimum number of members necessary to conduct the
parliamentary business. It is intended as a protection to
unrepresentative action by a small number of members. TGNA
convenes with at least one-third of the total number of members
(184) and takes decisions by an absolute majority of those present.
The quorum for decisions can, under no circumstances, be less than a
quarter plus one (139) of the total number of members (Constitution
Art 96). quorate adj.

Regulation (tur. Tiiziik): They govern the mode of implementation of laws
or designate matters ordered by law. In the hierarchy of norms they
are below laws—or acts—and government decrees.

Secondary Committee (tur. tali komisyon): The committee that provides
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views to the primary committee on relevant aspects or articles of the
legislative text at hand, as designated and indicated by the Speaker.
STGM, Civil Society Development Centre (tur. Sivil Toplum Gelistirme
Merkezi): STGM was formed in 2004, by a group of activists active
in areas such as human rights, environment, women, youth, at
national level. It aims to help improve civil society organisations to

play a more effective role.
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difference. On his way from a visit to the Republic of Macedonia, talking to
journalists in the plane he said that “These (German) foundations,
particularly through credit contracts with BDP and CHP municipalities, and
contractors of their choice, were diverting funds to PKK”.*** There were

speculations*®

that he actually meant German Agency for Technical
Cooperation (GTZ) and development funds provided by the German bank of
KfW, not foundations. However, both had been active in Turkey for more
than 50 years, under Turkish government’s control and support. In an
attempt to correct what he described as ‘cherry-picking by the media’,
Prime Minister actually repeated the same allegations what he meant to
‘correct’.*!®

Heinrich BSll Turkey, in a press release’’’ immediately rejected these
allegations and said that “Prime Minister’s allegations about German
foundations (were) both incorrect and politically dangerous” and that
“German foundations neither supported infrastructure projects nor provided
credits”.

Such allegations naturally made, not only Heinrich Boll Stiftung-Turkey
or other German organisations in Turkey, but civil society as a whole, a bit

nervous and uncomfortable. There was a positive development though; at

3 See legal intervention by Heinrich Boll Stiftung-Turkey, against “Dévizle Gelen
Ulusalcilik”. Erdal Simsek. 04 March 2008. Star Gazete. 25 July 2012.
http://www.tr.boell.org/downloads/tekzip_star_2008.pdf.

4 < Alman vakfina suclama’. 02 October 2011. Habertiirk. 26 July 2012.
http://www.haberturk.com/gundem/haber/675149-alman-vakfina-suclama.

M5 < Alman vakiflari Tiirkiye’yi bolecek mi?” Asli Aydintasbas. 03 October 201 1. Milliyet.
26 July 2012. http://siyaset.milliyet.com.tr/alman-vakiflari-turkiye-yi-bolecek-mi-
[siyaset/siyasetyazardetay/03.10.2011/1445963/default.htm.

18 <Basbakan’dan Alman vakiflari aciklamasina diizeltme’. 03 October 2011. CNN Tiirk.
26 July 2012.
http://www.cnnturk.com/2011/turkiye/10/03/basbakandan.alman.vakiflari.aciklamasina.duz
eltme/631700.0/index.html.

7 Heinrich Boll Stiftung-Turkey Press Release of 04 October 2011. 25 July 2012.
http://www.tr.boell.org/downloads/Microsoft_Word_-
_Basin_Aciklamasi_Alman_Vakiflari.pdf.
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least some in the media had the courage to oppose and warn Prime Minister
about his words. Ten years ago it was the other way round. Perhaps this can
be taken as one sign of democratic development of Turkish society. In an
unusual and unusually long interview, Head of Heinrich Boll Stiftung-
Turkey, explained how they felt and why they reacted so strongly: “We
were extremely sorry about this. Because all German foundations—as a
matter of fact we are an association—active in Turkey, support Turkey’s
EU process, reforms, democratisation of Turkey and mutual understanding
(between the two countries)”.*'®

One senior representative of an international (foreign) civil society
organisation described the impact of such ‘misunderstandings’ on their
work: “The society is afraid, scared. Even on TVs, people cannot talk
openly for defending us—particularly because we are ‘foreigners’—against
baseless accusations. The fact that some are still maintaining connections
and even dialogue with us is a positive development in itself; comparing

with the situation in the past”. **°

3.14. Civil society’s council and advice for ‘reform’

It can be said that the demands or proposals of the civil society, domestic
and international alike, have been consistent, principled and straight
forward. The way they have been formulated—slightly differently—
depends on the prevailing political-psychological atmosphere in Turkey and
the larger international context in the region. However, they largely overlap
and are in line with the expectations and demands of the European Union as
reflected in successive Progress Reports of the Council and in the European
Parliament’s Resolutions. In general, subjects such as legal measures,

transparency and accountability (i.e. improved oversight), related to the

M8 <Ulrike Dufner: AKP, AB reform siirecini devam ettirmek istiyorsa, bizi ve Tiirkiye’deki
sivil toplumu desteklemek zorunda’.

Umit Sahin. 23 February 2012. Yesil Gazete. 23 July 2012.
http://www.yesilgazete.org/blog/2012/02/23/ulrike-dufner-akp-ab-reform-surecini-devam-
ettirmek-istiyorsa-bizi-ve-turkiye%e2%80%99deki-sivil-toplumu-desteklemek-zorunda/.

419 Interview, October 2011.
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NSC, MoD, the TGS, the Constitutional Court and the HCJP, and the need
for a more democratic behaviour are addressed and advocated.

The general expectations of reform in the area of security sector were
that; the sector should be under direct control of the Government and
indirect control of the Parliament, and the Army should completely
withdraw from politics. A change in the security ‘model’, not partial
amendments, was sought. More specifically:

1. The NSC be eliminated as a constitutional body,

2. The relationship between the MoD and the Chief of Staff be
reformulated; the General Staff be integrated with the MoD,

3. The Law on the NSC—Art. 2, ‘concept of national security’ be
changed,

4. TAF’s Internal Service Law—Art. 35, ‘mission of the armed forces’
be amended,

5. Greater political input by the Parliament be provided to remedy
‘democratic deficit’.

The general expectations of reform in the area of judiciary were that; it
must be independent, impartial and efficient. Explicitly:

1. Both the Constitutional Court and the High Council of Judges and
Prosecutors be restructured,

2. A significant role be given to the Parliament in the selection of the
Constitutional Court judges and the members of the HCJP, the authority of
the President in the selection of judges be reduced. (A mixed model in
which the majority is elected by judicial bodies, half of the rest by the
Parliament with qualified majority, and the other half by the President,
universities and Bar Associations),

3. The presence of those, in HCJP, coming from the executive branch
should be ended.

4. The term of duty of the Court judges be limited to a certain period.

Civil society, recognizing the intimate interconnection between Turkey’s
main areas of democratisation, economic development and consolidation,

recommended a holistic approach, stressed the need for a democratisation
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‘package’—not a piece-meal approach and advised consensus and
compromise in the Parliament and elsewhere in the political system.
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Chapter 4
Civil Society and Reform Process in Turkey

“In war, more than anywhere else in the world, things happen differently from

what we had expected, and look differently when near from what they did at a

. 420
distance.”

This chapter traces the decision-making and legislative processes in two
reform areas, security sector and judiciary, respectively. The focus is on
what ‘civil society’ advised to happen—in terms of laws (policy outcome),
how they strove to these ends—the way they sought a role at least a voice in
these processes, and what the actual policy outcome was, vis-a-vis the

original council.

4.1. Democratic reforms in Turkey

The principal pressure for democratic reforms in Turkey originated from
civil society organisations. The first and probably single most vocal
organisation in this context has been TUSIAD. Many other civil society
organisations have also been active in promoting democracy in Turkey,
mostly targeting political elite and elite political culture, TESEV, Heinrich
Boll Stiftung, Centre for European Security Studies—selected as cases for
this research—prominent among others. Besides these, there have been
other civil society organisations which were not directly working on
democratisation but providing indirect support to such efforts—particularly
in the European context—such as Economic Development Foundation,
European Movement Turkey, European Foundation of Turkey etc.. Not all
civil society organisations focused on ‘democracy promotion’ activities as a
whole. But this thesis aims to find out the role and influence of ‘positive’
initiatives by the civil society to this end. It therefore necessarily focuses on
those activities promoting democracy in Turkey in general and infusing
democratic values into the political elite culture in particular, yet taking into

420 Karl von Clausewitz, On War.
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consideration the sum-effect of ’passive’ and/or ‘negative’ factors in that
context.

The reform in the security sector in Turkey, was initiated, immediately
after the adoption of the Accession Partnership for Turkey by the European
Council in March 2001, over the composition, structure, roles and functions
of the National Security Council (NSC) and the legislative framework
related to the NSC and the Secretariat General for the NSC. Although the
reporting chain for the Chief of the General Staff “** and the General Staff’s
legal and practical position as a stand-alone ‘Ministry of Defence’
responsible for formulation—and implementation—of the national security
and defence policies have always been contentious subjects in domestic
political debate, these issues were avoided by successive governments to
start with.

First, amendments to Art 118 of the Constitution*?? were enacted as early

as October 2001—in six months from the Accession Partnership. They

2L The Constitution. Art. 117 - [...] The Chief of the General Staff is the commander of the
Armed Forces, and, in time of war, exercises the duties of Commander-in-Chief on behalf
of the President of the Republic. The Chief of the General Staff shall be appointed by the
President of the Republic following the proposal of the Council of Ministers; his duties and
powers shall be regulated by law. The Chief of the General Staff shall be responsible to the
Prime Minister in the exercise of his duties and powers. The functional relations and scope
of jurisdiction of the Ministry of National Defence with regard to the Chief of the General
Staff and the Commanders of the Armed Forces shall be regulated by law.

22 The Constitution. Art. 118 - The National Security Council shall be composed of the
Prime Minister, the Chief of the General Staff, Deputy Prime Ministers, Ministers of
Justice, National Defence, Internal Affairs, and Foreign Affairs, the Commanders of the
Army, Navy and Air Forces and the General Commander of the Gendarmerie, under the
chairmanship of the President of the Republic. Depending on the particulars of the agenda,
Ministers and other persons concerned may be invited to meetings of the Council and their
views heard. The National Security Council shall submit to the Council of Ministers its
views on the advisory decisions that are taken and ensuring the necessary condition with
regard to the formulation, establishment, and implementation of the national security policy
of the state. The Council of Ministers shall evaluate decisions of the National Security
Council concerning the measures that it deems necessary for the preservation of the

existence and independence of the state, the integrity and indivisibility of the country and
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introduced minor but symbolically important changes. These changes
reflected the determination of the Government to pursue EU accession goal
firmly and also constituted a test for the Army’s potential reaction to further
‘reforms’. Major changes, in 2003, would follow.

Reform attempts in the judiciary, particularly on the Constitutional Court
and the High Council of Judges and Prosecutors, came much later in 2010—
after some hesitant attempts in 2008.

The 1961 Constitution—establishing the Constitutional Court—parallel
to similar models in the West, gave an important role to the Turkish Grand
National Assembly in the election of judges to the Court—five out of fifteen
judges were elected by the Parliament.**® The 1982 Constitution changed
this system radically and gave the President of the Republic a dominant,
almost exclusive role in the election of the judges to the Constitutional

Court.** Ozbudun explains this situation as reflecting the “general tendency

the peace and security of society. The agenda of the National Security Council shall be
drawn up by the President of the Republic taking into account the proposals of the Prime
Minister and the Chief of the General Staff. [...] The organisation and duties of the General
Secretariat of the National Security Council shall be regulated by law.

%28 The Constitution of the Turkish Republic, 1961. Art. 145 - The Constitutional Court is
composed of fifteen regular and five substitute members. Four regular members are elected
by the Plenary Assembly of the Supreme Court of Appeals, three by the Plenary Assembly
of the Council of State [...]; one member is elected by the Plenary Assembly of the Court
of Accounts [...]. The National Assembly elects three and the Senate of the Republic elects
two members. The President of the Republic also selects two members. The President of
the Republic selects one of these members from among three candidates nominated by the
Plenary Assembly of the Supreme Military Court [...]. (Ozbudun 2010: 14)

#24 The Constitution of the Republic of Turkey, 1982. Art. 146 - The Constitutional Court
shall be composed of eleven regular and four substitute members. The President of the
Republic shall appoint two regular and two substitute members from the High Court of
Appeal, two regular and one substitute member from the Council of State; and one member
each from the Military High Court of Appeal, the High Military Administrative Court and
the Audit Court, three candidates being nominated for each vacant office by the Plenary
Assemblies of each court from among their respective presidents and members, by an
absolute majority of the total number of members; the President of the Republic shall also

appoint one member from a list of three candidates nominated by the Council of Higher
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of this Constitution to strengthen the authority of the President of the
Republic and to design this office as a tutelary institution over elected
civilian political institutions, acting on behalf of the state elites” (2010: 14).
In 2010, when the Government initiated a major constitutional reform
package, this system was still in force.

One other issue of major importance was the limitation of the term of
membership in the Court. Contrary to general tendency in Europe—12 years
in Germany, 9 years in France, Italy, Spain for example—in Turkey, a
‘judge’ once selected to the Constitutional Court, at the minimum age of
‘40’ could remain on duty for twenty-five years until he or she reaches the
mandatory retirement age, i.e. sixty-five.*?

Preparations for the judicial reform started in early 2008, after the
screening report of Chapter 23—Judiciary and Fundamental Rights—was
delivered, by the EU Commission, to the Ministry of Justice. The first draft
of the Judicial Reform Strategy was ready to be shared with the public, on
the Ministry web-site, mid-April. This was followed by a series of meetings,
conferences, workshops, involving legal community, bar associations,
academia, bureaucracy, civil society and EU officials. Finally, in Summer of
2009, it was adopted by the Council of Ministers. The Commission in the
2009 Progress Report commended the drafting process because it was
inclusive. (EC 2009: 70) However, how much of the input received by the
Ministry of Justice, throughout the drafting and coordination process was
actually incorporated is difficult to judge. But, the Strategy itself gives only

Education from among members of the teaching staff of Institutions of higher education
who are not members of the Council, and three members and one substitute member from
among senior administrative officers and lawyers [...]. 12 July 2012.
http://www.anayasa.gen.tr/1982Constitution-1995-4.pdf

%25 The Constitution of the Republic of Turkey, 1982. Art. 146 - [...] To qualify for
appointments as regular or substitute members of the Constitutional Court, members of the
teaching staff of institutions of higher education, senior administrative officers and lawyers
shall be required to be over the age of forty [...]. Art. 147 - The members of the
Constitutional Court shall retire on reaching the age of sixty five [...].12 July 2012.
http://www.anayasa.gen.tr/1982Constitution-1995-4.pdf
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two examples as evidence of this assertion that “All the opinions were taken
into consideration and necessary revision done” (Judicial Reform Strategy
2009: 10, 17, 38).

The Judicial Reform Strategy“*® paper, which was eventually posted on
the website of the Ministry of Justice, contained ten objectives aiming at
enhancing the independence, impartiality, effectiveness and efficiency of the
judiciary. It did not give details on the projected changes in the
Constitutional Court or the High Council of Judges and Prosecutors. It
simply included “redefining tasks of the Constitutional Court and
restructuring it accordingly” and “Restructuring the High Council of Judges
and Prosecutors”. There were references to the 9th Development Plan**" and
the 60th Government Programme*?® in the strategy paper.

The Judicial Reform Strategy Action Plan, later, detailed the actions to
be taken to achieve these objectives and laid down a timetable. Achieving
these objectives would enable the establishment of a legal order meeting the
requirements of a democratic state governed by rule of law and also would
ensure the fulfilment of the Copenhagen Criteria laid down in the EU
accession process, it asserted. Under the Objective 1 (Strengthening

#26 «Judicial Reform Strategy objectives: strengthening the independence of the judiciary,
promoting the impartiality of the judiciary, enhancing the efficiency and effectiveness in
the judiciary, enhancing professionalism within the judiciary, improving management
system of the judicial organisation, enhancing confidence in the judiciary, facilitating
access to judiciary, ensuring effective implementation of measures to prevent disputes and
improving alternative dispute resolution mechanisms, improving the penitentiary system,
continuation of legislative works in line with the needs of our country and for
harmonisation with the EU acquis”. Ministry of Justice, Judicial Reform Strategy 20009.
#27 See; the 9th Development Plan 2007-2013, Economic and Social Development Axis No
5, Objective 7.5.5. “Improving Justice System”, pp. 111-12. 12 July 2012,
http://ekutup.dpt.gov.tr/plan/ix/9developmentplan.pdf

*28 The 60th Government Programme Action Plan 2008-2011. 10 January 2008. See—
under ‘Democracy and the Rule of Law’—DHD-01 (Preparation of a new Constitution
based on public consensus), DHD-02 (Improving fundamental rights and freedoms), DHD-
03 (Strengthening Civil Society and Public Accountability), DHD-04 (Continue Justice and
Judicial Reforms), p. xi. 13 July 2012. http://ekutup.dpt.gov.tr/plan/ep2008.pdf.
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independence of the judiciary) and Goals 1.1 and 1.2, Action Plan drew a
detailed road map for the intended changes in the Constitutional Court and
the High Council of Judges and Prosecutors, respectively. “In line with tasks
and types of composition of constitutional courts in the European
countries”, studies with relevant institutions would be conducted and
“necessary amendments (would) be made in the legislation concerning the
composition of the Court”. Intended changes in the HCJP were much clearer
and more detailed, almost like a draft bill—even with rationale:

The HCJP will be composed according to the principle of wide
representation. The HCJP will be structured with two or three chambers.
The Court of Cassation and the Council of State will be represented in
the HCJP by their members who are selected [sic] in their plenary. In
order to represent the judiciary as a whole, effective representation of
first rank [sic] judges and prosecutors in the HCJP will be ensured
through selection [sic] by their colleagues apart from high courts.
Representation of the Turkish Justice Academy [sic], academicians in the
field of law and lawyers in the HCJP will be provided. Effective judicial
remedy against decisions of the HCJP will be provided. Justice Minister,
in terms of providing relations with the Parliament and ensuring
accountability, and the Undersecretary of the Justice Minister [sic], in
terms of coordination of relevant works with the Ministry will take part
in the HCJP. Necessary legal amendments will be completed. (Action
Plan 2009: 4)

Action Plan predicted that “inspection of judges and prosecutors (would)
be carried out by the Council in a way that the prosecution and defence
powers (were) not gathered in the [sic] one hand. Disciplinary, examination
and investigation proceedings against judges and prosecutors (would) be
conducted by the Council” (Action Plan 2009: 5). However, the vital
question remained; as the way-ahead was already decided upon in advance
and in such details, how would any other views that may be diverging from
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the executive’s intent be possibly incorporated or accommodated, during the
consultation process, for development of the drafts for legislation?

As civil society was included among the potential contributors to this
effort when the subject of ‘constitutional amendment’, once again, came to
occupy the political agenda of Turkey in early 2010, they considered this a

perfect opportunity to ‘participate’—in one way or another.

4.2. Security Sector Reform (National Security Council)

The formulation of the ‘Turkish defence policy’ has traditionally been
the direct responsibility of the Turkish General Staff (TGS). The military
has also—indirectly, but effectively—been responsible for the development
of ‘national security policy’. This practice has its roots in the history and
dominant political culture of the modern Turkish Republic. In the course of
2001-2007, and particularly following the 2010 Constitutional referendum,
the Turkish political system as a whole—and the dominant role played by
the Army in it—has undergone a fundamental transformation and civil-
military relations have been based on a rather different legal and
psychological foundation.

Until the mid-2000s, the National Security Council (NSC), as the main
and the ultimate constitutional authority, constituted the backbone of the
Turkish political decision-making system. The military’s over-

representation®?® in the Council further reinforced their ability to have a

*2 The Constitution (as amended as of 7 May 2010). Art. 117 - [...] The Chief of the
General Staff is the commander of the Armed Forces, and, in time of war exercises the
duties of Commander-in-Chief on behalf of the President of the Republic. The Chief of the
General Staff shall be appointed by the President of the Republic following the proposal of
the Council of Ministers; his duties and powers shall be regulated by law. The Chief of the
General Staff shall be responsible to the Prime Minister in the exercise of his duties and
powers. The functional relations and scope of jurisdiction of the Ministry of National
Defence with regard to the Chief of the General Staff and the Commanders of the Armed
Forces shall be regulated by law. Art. 118 - The National Security Council shall be
composed of the Prime Minister, the Chief of the General Staff, Deputy Prime Ministers,
Ministers of Justice, National Defence, Internal Affairs, and Foreign Affairs, the

Commanders of the Army, Navy and Air Forces and the General Commander of the
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powerful ‘say’ in policy decisions related to security and defence and made
the TGS the primary actor with constitutional status, functions and roles.
Moreover, the critical positions reserved for the active or retired**® military
personnel within the General Secretariat for the NSC made the military the
dominant ‘political” power with real control over the national security and
defence policy of Turkey—effectively in any political decision.***

Technically, the policy formulation cycle was initiated by the Secretariat,
usually based on the current National Security Policy Document (tr. Milli
Giivenlik Siyaseti Belgesi) and the recent General Threat Assessment
collectively produced by the TGS, the Ministry of Foreign Affairs (MFA)
and the National Intelligence Agency (MIT). The relevant parts of the

432 \vere also taken into consideration. In

NATO intelligence documents
addition to the ‘military’ agencies, each ministry and the MIT were
requested to forward their views with a rationale. Both the document and
views related to it were handled as ‘Secret’ and were strictly controlled.
Based on the views received, the Secretariat would develop the draft new
National Security Policy Document.

Most of the time, there were one or more meetings to discuss issues of
major importance or those aspects on which there were major differences of
opinion. Seldom any other agency—save the MFA—challenged the

military’s view regarding national security policy options or courses of

action. Potential conflicts between the views of TGS and the Secretariat—

Gendarmerie, under the chairmanship of the President of the Republic. [...] The National
Security Council shall submit to the Council of Ministers the advisory decisions that are
taken and its views on ensuring the necessary coordination with regard to the formulation,
establishment, and implementation of the national security policy of the state. [...]

*%0 This was mainly due to the job specifications of those posts rather than an arbitrary
selection favoring retired military just because of their military background.

! For a more detailed discussion on the mechanisms of the Turkish national security
policy formulation and the current state of affairs see; (Solmazturk 2013), pp. 95-108.

2 MC-161 series documents: NATO General Intelligence Estimate and assessments
related to specific threats such as ‘proliferation’ and ‘terrorism’. MC-165, Significant

Technological Developments and Military Implications.
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which was considered part of the in-house business—were almost always
avoided through utilisation of ‘informal’ channels. The Office of the Prime
Minister, and the Parliament as a whole, were simply absent in this entire
process of ‘national’ policy formulation and, perhaps more remarkable, in
its implementation. The final draft was normally briefed to the National
Security Council, and once endorsed, was signed by the Prime Minister and
became effective. It was distributed, by the Secretariat, to the military and
civilian agencies that had primary responsibility to implement it. The
‘executive’ implementation of this key policy document—on ‘behalf of” the
Prime Minister—for all practical purposes, was the responsibility of the
General Secretariat of the NSC.

Although a similar process was employed for the formulation of the
defence policy, it was more or less an in-house exercise mainly involving
the military agencies only. Once approved by the Chief of the General Staff,
the so-called National Military Strategy of Turkey (tr. Tirkiye’nin Milli
Askeri Stratejisi-TUMAS), i.e. defence policy, was presented to the Prime
Minister (during a briefing, traditionally given in the General Staff
Headquarters), distributed and became effective. In any case it was a closed
process with little, if any, participation and pluralism, excluding the
Parliament—National Defence Committee, Foreign Affairs Committee,
General Assembly—completely.

Since the whole process was absolutely exclusionary in nature, no
meaningful debate could possibly take place in civil society or in the wider
public in general, neither would they have any access to any information
related to ‘defence and security’.

The European Union always maintained a watchful eye on the security
sector reform and consistently urged for a change in the ‘culture’ of security
and transformation of the ‘model’ of the security sector. The European
Commission regular report on Turkey, in 1999, concluded that; “the NSC
continue(d) to play a major role in political life” (EC 1999: 10).
Commission’s 2000 report reiterated the same observation and reserved a

separate paragraph for the NSC:
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There has been no change in the role played by the National Security
Council in Turkish political life. Its conclusions, statements or
recommendations continue to strongly influence the political process [...]
it appears that at present the views of the National Security Council in
practice seriously limit the role played by the government. Moreover
there seems to be too little accountability to the Parliament with regard to
defence and security matters. (EC 2000: 14)

European Parliament in October 2001, recalling the meaning of a
“multiparty democracy” as “full control over political decision-making by
the democratically elected civil authorities”, suggested the (Turkish)
Parliament “in the current transition period [...] be able to monitor the
activities of the National Security Council”. It also stressed “Commission’s
worrying observation [...] that there has been no change in the role played
by the NSC in Turkish political life”. (EP 2000: Art. 13)

4.2.1. Security sector reform process

When the reform in the security sector was initiated in 2001 the reporting
chain for the Chief of the Turkish General Staff—directly to the Prime
Minister—and the General Staff’s autonomous status were excluded from
the reform agenda. Actually Minister of Defence Vecdi Goniil, during an
interview in 2002, clearly stated that there was no intention on the part of
the government to this end. He said: “In the West, civilians formed the
army, but (in Turkey) it was the army which established civilian
(administration)”.**® This interview is significant for revealing the real
nature of ‘change’ in civil-military relations in Turkey. He said that he
found “the debate [on the subordination of the TGS to the MoD] regretful”
and that “this arrangement, which was in line with the traditions of Turkey,

would continue”. Minister Gonil, three years later, in a 2005 interview,

%33 “Batida siviller orduyu, bizde ise ordu sivilleri kurdu”. Sedat Ergin. 19 December 2002.
Hiirriyet. 04 February 2013.
http://hurarsiv.hurriyet.com.tr/goster/ShowNew.aspx?id=114324.
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reiterated this position of his government on civil-military relations:
“Turkey does not need to do work on something which is not on the

common agenda [with the EU]”, he said.***

The general argument was that
the subordination of the Chief to the Head of Government, i.e. Prime
Minister, provided a sufficiently democratic mechanism and direct
subordination to the Minister, while not conforming to the current needs of
Turkey—it was tried and failed in the past—it would probably fail again.
CESS was sarcastic on this point: “However, it will take more than repeated
assertion of this conviction to make the issue go away” (Greenwood 2005:
18). However, the ambiguous language adopted in EU reports, as to the
initial expectations of the EU in this respect, provided the Government some
freedom of action.

The ‘reform’ of the NSC occurred in stages. The very first changes, as a
first step, came in 2001 when Art. 118 of the Constitution—on the ‘National
Security Council’—was amended. In May that year, the Ecevit Government
forwarded a constitutional amendment package of 38 articles to the
Speaker’s Office as a draft law signed by all three leaders of the coalition
parties—Ileading Democratic Leftist Party (DSP), Motherland Party (ANAP)
and Nationalist Action Party (MHP). The general rationale**® behind
submitting this package read “newly emerging needs, expectations of the
public, new political openings, EU membership process and related
economic and political criteria”. The fact that the package was prepared by
an ad hoc Parliamentary Interparty Conciliation Committee was also clearly
stated. The rationale—specific for relevant articles—stated “requirements of
the coalition government” (for the inclusion of deputy prime ministers in
NSC) and “making the council decisions sounder and considerations, from

legal perspective, more comprehensive” (for the Justice Minister). There

#34 «AB, ordumuzu tolere edecek”. Sedat Ergin, Giindem. 15 February 2005, Hurriyet daily.
22 January 2013. http://hurarsiv.hurriyet.com.tr/goster/ShowNew.aspx?id=296745.

5 Draft law on “Amending the Constitution”, by Istanbul Deputy Biilent Ecevit and 290
other deputies. 06 May 2001. http://www.tbmm.gov.tr/sirasayi/donem21/yil01/ss737m.htm.
Accessed on 09 December 2012.
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was no rationale given for the change from ‘priority consideration’ to
‘evaluation’—for NSC decisions.

The draft bill was submitted to the Speaker’s Office on 06 May,
remained unactioned for about four months and forwarded to the Committee
on the Constitution only on 19 September 2001. The Committee finalised
the debate on it, in two days, prepared its report and forwarded it to the
Plenary on 21 September.**® Curiously, there was no other report prepared
by—or sought from—a secondary committee, prominently the National
Defence Committee. Nor a sub-committee was established, although clearly
these changes would have fundamental effects on the way national security
policy was formulated. It became law*” in October 2001, in less than two
weeks, and only six months after the Accession Partnership. Art. 35 of the
‘package’ amended the Art. 118 of the Constitution—National Security
Council’.

Civil society gave a manifest support to this initiative by the government.
Nine civil society organisations and platforms, including the Turkish
Industry and Business Association (TUSIAD)—the most influential, and the
Union of Chambers and Commodity Exchanges of Turkey (TOBB)—the
largest, circulated a paid advertisement.**® Published in major national
dailies on 24 September 2001—twenty days before the draft law came to the
General Assembly—it openly supported a “Yes’ campaign.

The minor but symbolically important changes introduced by the
‘package’ reflected the intention of the Government to pursue the EU
accession goal. This bill also constituted a test for the Army’s potential
reaction to further ‘reforms’. The number of civilian members was increased

as the membership in the NSC was expanded to include Deputy Prime

*® TGNA, Report by the Committee on the Constitution, No 2/803, 21 September 2001. 09
December 2012. http://www.tbmm.gov.tr/sirasayi/donem21/yil01/ss737m.htm.

7 |Law No 4709, adopted on 03 October 2001. Official Gazette, 17 October 2001, No.
24556.

*%8 Sabah, 19 August 2010. “The advertisement in which TUSIAD and TOBB indicated
Yes”. 09 December 2012.
http://www.sabah.com.tr/Ekonomi/2010/08/19/tusiad_ile_tobbun_evet_dedigi_ilan.
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Ministers and the Minister of Justice. The ‘advisory’ nature of NSC
decisions was also underscored. From now on, the Council of Ministers
would "evaluate” the decisions of the NSC, rather than "giving priority in
consideration". “The Cabinet heeds NSC decisions” was altered to “takes
into consideration”, basically treating NSC decisions as “advice”.

Later in December 2001, the 57th—Ecevit/coalition—government
prepared a bill**® for amending the Law No 2945*? in line with the changes
in the Constitution—Art. 118—already passed by the Parliament. It was
referred to the Committee on the Constitution on 04 January 2002 by the
Speaker’s Office. However, the bill never made it to the Plenary, and when
the legislative term suddenly ended in the midst of an economic and
political crisis in Fall 2002 and the country went into early general elections
in November, it became null.**

Civil society, at that time, did not find these changes satisfactory, but
major changes would follow later, in 2003. The Turkish Economic and
Social Studies Foundation (TESEV), for example, argued that these changes
“did not represent a radical change in the status of the Council”. While
referring to previous publications by TUSIAD (Tanér 1997, 83-85; Tandr
1999, 100-109), suggesting “ending the constitutional status of the National
Security Council”, TESEV, nevertheless, indicated that “in reality, current
political conjuncture was not fit for more fundamental changes in the status
of the Council”. Because, it was argued, “Armed forces playing a more
effective political role in Turkey, in comparison to other Western

democracies, (had) too fundamental historical, sociological and political

9 Government Bill on amending the Law on the National Security Council and the NSC
General Secretariat; dated 28 December 2001, based on the Cabinet decision dated 27
December 2001.

#0| aw No. 2945, Law on the National Security Council and the General Secretariat for the
National Security Council, adopted on 09 November 1983. Official Gazette, 11 November
1983, No. 18218.

! This was due to the Rules of Procedure of the TGNA, Art. 77: “Those government bills
and draft laws, which are not finalised and not become law before the end of a legislative

year, become null. [...]".
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reasons to be changed by a simple amendment in laws or in the
constitution”. It reiterated the need for “a more restricted and concrete
redefinition of the notion of national security” (Ozbudun 2002, 8).

In 2 November 2002 early elections AKP, an off-shoot of conservative
Virtue Party (tr. Fazilet Partisi)—less than a year after it was founded—
came to power through a land-slide victory. An unusual event that
immediately followed this, is important for correctly understanding the
radically changing parameters of the political environment in Turkey. AKP
leader Tayyip Erdogan—banned from active politics then, by a court
decision—had a meeting with the Chief of General Staff, General Hilmi
Ozkok, on 15 November 2002, the day before President Sezer asked
Abdullah Giil (Chairman of AKP) to form the new government. This
meeting took place in the General Staff Headquarters. The substance of this
meeting, which took about an hour, is not known by general public yet. But
there are credible and logical speculations that they arrived at a common
understanding, a kind of modus vivendi.

The new, 58th—Giil—Government of the AKP, as soon as assuming

office, resubmitted some government bills**?

which had become null, to
include two proposals on the NSC—previously prepared by the Ecevit
coalition government. They were referred to the Committee on the
Constitution on 19 December 2002, debated on 9 January 2003—bearing in
mind the holiday period, clearly given priority—supported unanimously and
adopted by the Plenary on 15 January 2003, eventually reflecting the

Constitutional changes of 2001, on Law No 2945.%43

#2 Government letter to the Speaker’s Office dated 11 December 2002, resubmitting some
government bills which became null. 1/404: Government Bill, “Adding Two Articles and
One Temporary Article to the Law on the National Security Council and NSC Secretariat
General, and Amending the Art. 36 of the State Personnel Law”.

1/941: Government Bill, on “Amending the Law on the National Security Council and NSC
Secretariat General”.

3 See Law No 4789, dated 15 January 2003, Official Gazette No 24997, 18 January 2003.

“Law on Amending the Law on National Security Council and the General Secretariat for
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2003 and 2004 harmonisation packages and specific legislation
introduced important changes and more importantly, they established a new
modus vivendi between the government in Office—AKP—and the Army
(strictly speaking, top command). The tone and content of the CESS report
clearly reflected the widely shared air of satisfaction of the time and this
modus vivendi:

[Prime Minister] Mr. Erdogan believes in the necessity of separating
religion from politics. He and his colleagues have accordingly kept their
distance from political Islam [...] . On this key subject General Ozkok’s
sentiments mirror those of the Prime Minister. The Chief of General
Staff acknowledges that pious people may pursue secular politics; [...]
he respects people’s religious beliefs and preferences “as long as they

[are] not carried to the public realm as a symbol of political Islam”.

(Greenwood 2005: 17)

In July 2003, the 59th—AKP—Government submitted to the Parliament,
a comprehensive ‘democratisation’ package of 37 articles—the so called
Seventh EU Harmonisation Package.*** It was prepared as a Government
bill, amending various laws, including legislation related to the NSC and its
General Secretariat, among others. Aiming to curb the operational tasks and
the executive authority of the NSC, in line with its redefined constitutional
role of a ‘consultative’ body, the general rationale—in a clear reference to
the Accession Partnership Document of 2003*°— referred to the “EU

membership process”, “legal, political and economic reforms, undergone by

the National Security Council”. 09 December 2012. http://www.izafet.com/hukuk/368633-
mgk-yasasinda-degisiklik.html#ixzz1vPCgCEr1l.

** The Government Bill for a ‘democratisation’ package of 37 articles amending various
laws; dated 23 July 2003, based on the Cabinet decision dated 23 July 2003.

% partnership Document of 2003 aimed to curb the vast operational tasks and authority of
the NSC. Official Journal of the European Union. L 145/40, 12 June 2003. Council decision
of 19 May 2003 on [...] the Accession Partnership with Turkey. 09 December 2012.

http://www.abgs.gov.tr/files/AB_lliskileri/Tur_En_Realitons/Apd/turkey_apd_2003.pdf.
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all candidate countries”, the “National Programme (of Turkey)” of March
2001 and “constitutional amendments of November 2001,

It was referred to the Parliamentary Justice Committee—as the primary
committee—on 24 July 2003; was debated, first in the EU Harmonisation
Committee on 24 July—the following day of its submission to the Speaker’s
Office, and then in the Justice Committee on 29 July, and adopted in the
Plenary on 30 July 2003.* The whole process, for the full package, was
completed remarkably in a single week.

This Seventh Package—Articles; 9, 24-28, 35—introduced further and
important changes to the structure, composition and responsibilities of the
NSC—rparticularly its General Secretariat. Since this position was no longer
‘reserved’ for a general/admiral of the Turkish Armed Forces, civilians were
also ‘permitted’ to be appointed to the post of Secretary General: “If he/she
was to be a member of the Turkish Armed Forces [only then] endorsement
by the Chief of the General Staff would be sought”. With the new
description of its responsibilities, now stated in two simple sentences—
amending Art. 13, Duties and Responsibilities—the Secretariat was stripped
of its traditional role of an ‘executor’ and became what was essentially a
secretarial unit—with no real ‘job’. In practice, the functions of the
Secretariat were downgraded and restricted to ‘mobilisation inspections’
and ‘crisis management’ through Disaster Relief and Emergency Response
Department (AFAD). The authority to “supervise” the execution and
implementation of the NSC decisions was transferred to one of the Deputy
Prime Ministers. Also the regular NSC meetings were to be scheduled to
take place bi-monthly, instead of each month.

The amendments to the Law No 2945 and the Bylaw for the General
Secretariat**’ for the NSC were used as instruments by the Government to

#6 See law No 4963, dated 30 July 2003. Official Gazette No 25192, 07 August 2003.
“Law Concerning the Amendment of Various Laws”.

“7 Bylaw for the General Secretariat for the National Security Council. Cabinet Decision
dated 29 December 2003, No: 2003/6688, based on the Law No 2945, adopted on 09
November 1983. Official Gazette: 08 January 2004, No. 25340. 09 December 2012.
http://www.mgk.gov.tr/Turkce/yonetmelik.html.
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enact political decisions. In December 2003, the formerly ‘Secret’ Bylaw
for the Secretariat was abrogated and replaced by a new ‘Unclassified’one.
As the Secretariat was fundamentally reorganised, several offices with
critical tasks and responsibilities were closed. In August 2004, for the first
time a civilian—an ambassador—was appointed as the Secretary General of
the NSC. The overall manpower composition of the Secretariat also rapidly
changed as the contracts of retired military personnel were not renewed and
an influx of ‘civilians’—initially, mainly from the Ministry of Foreign
Affairs—replacing them, occupied key positions. Even the style of ‘writing’
and jargon, used in correspondence and communication, transformed from

‘military’ to ‘diplomatic’.*4®

4.2.2. Aftermath

The reform of the NSC and reorganisation of the General Secretariat for
the NSC were complete towards the end of 2006. All changes were initiated
solely by the political authority and the EU process had a major impact on
the overall transformation process in terms of compliance with the political
criteria. This did not happen overnight and easily. Public support to reforms
—as part of the EU accession process—for reducing the army’s role in
politics, remained fairly consistent throughout the reform period. Over a
scale of 10, it was 6.2 in 2002, 6.3 in 2005 and 6.0 in 2012. (Yilmaz 2012)

Although there was support from the civil society and the public in
general, army’s attitude and top-command’s preferences and decisions also
played a major role. In 2004, the NSC already having been tamed, the
military having silently accepted curtailment of its power and maintaining a

low profile; came a seemingly unintended test, this time from the opposition

8 Since then, as of December 2012, four ‘civilian® secretary-generals took office, all but
one with a diplomatic background. It can be argued that this was based on a conscious
political choice to replace the military with the diplomatic corps, the only other state
institution—apart from the army—uwhich has been involved in formulation of the national
security policy and with some capacity to maintain the effectiveness without serious
disruption. The current incumbent—mid-2014—is a former governor and a recent office
holder within the Office of the Prime Minister.
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MHP. In June, a 17-page letter signed by the Chairman of the Party,
Bahceli, was sent to all generals and admirals as well as senior bureaucrats
and all MPs.** It complained about “government’s passive attitude”
regarding the ‘Kurdish’ question—and EU’s manipulation of the Turkey’s
EU accession process as a ‘political tool’. These letters were returned to the
originator, as directed by the Chief of the General Staff.*>°

In December 2004, a military investigation by the TGS Military Court
was launched for a former commander of the Turkish Navy—Ilhami Erdil—
on charges of abuse of power and unlawfully accumulating wealth. This was
an extraordinary event in itself because he was the first” highest-ranking
officer to be prosecuted and sentenced** in decades—actually since the
Yassiada trials of 1960-61 following the military coup in 1960. It was taken
as yet another sign of change of heart at the Army’s top brass and it was
speculated that this was linked to the EU accession process.*** This high-
publicity trial—involving family members in front of TV cameras—Ilargely
eliminated the impression of ‘untouchables’ and contributed to the removal
or lifting of a kind of ‘mystical’ air traditionally associated with the army.

Against this background, it made sense that there was a need to avoid
reform fatigue, to slow down for digestion and train a civilian cadre to take
over some ‘defence’ posts and associated functions to work with the
military. Besides, both in and out of Turkey, in the immediate

neighbourhood there were serious risks involved and the Turkish

9 <pasalar mektubu MHP’ye iade etti’ (‘Pashas returned the letter to MHP’). 5 August
2004, Radikal. 22 January 2013. http://www.radikal.com.tr/haber.php?haberno=124155.
0 This was offensive for the MHP leadership and led to a period of coolness and
distancing between the Army and the MHP until 2012, for about eight years.

1 A commander of the Air Forces, in 1976, had been tried for corruption charges but was
acquitted on all charges by the TGS Military Court in three weeks.

#52 EU-Conscious Turkey Prosecutes Ex-Navy Admiral’. 22 December 2004. Los Angeles
Times. 22 January 2013. http://articles.latimes.com/2004/dec/22/world/fg-turkey22. Adm.
Erdil was eventually sentenced to 30 months in prison, stripped off his military ranks,
discharged from the service—symbolically, since he was already retired—his two

apartments were seized, in February 2006.
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government could hardly afford alienating the Army. However, CESS
warned that “it (was) not in Turkey’s interest to allow prudence to produce
paralysis” (Greenwood 2005: 21). This was exactly what happened and
what would follow soon.

Some important developments in 2007 which can be called a watershed
in Turkish political history marked the end of an era, under the guardianship
of the Turkish military. Presidential elections in the Parliament to succeed
President Ahmet Necdet Sezer were due in April. The political scene had
already turned extremely tense because of the conflictual debate centred
around ‘secularism’ and so-called Republic Rallies across the country,
involving hundreds of thousands of secular-minded individuals—as they
described themselves.*® The Constitution required a candidate to get two-
thirds majority (367) vote to be elected by the Parliament in the first two
rounds. Simple majority (276) would suffice only in the third round.
However, opposition CHP—and some legal experts—argued that, apart
from the requirement of a majority vote, a quorum of two-thirds was also
necessary even at the first two rounds and they—as well as other opposition
parties—decided to boycott presidential elections altogether. In the first
round on 27 April governing AKP failed to secure a ‘quorum’ and their
candidate—Abdullah Gul—got only 357 votes, out of 361 MPs present.
This started a political chain reaction which eventually led to a complete
restructuring of the Turkish political scene.

The Army—General Staff—posted a press release on its official web-
site, late evening, 27 April. In a clear reference to AKP candidate, it stated
that the TAF was “a party in those arguments and absolute defender of
secularism”. This was an open threat to the governing party and an

intervention in the presidential elections. ** The government rejected this by

*% These meetings/demonstrations were unprecedented in terms of their size, with
sometimes over a million participants.

#%4 <e-mubhtiraya 28 Nisan’da verilen cevap Tiirkiye nin oniinii acti.” Zaman, 28 April 2009.
http://www.zaman.com.tr/politika_e-muhtiraya-28-nisanda-verilen-cevap-turkiyenin-

onunu-acti_842302.html.
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a press conference by the Spokesman next day, but nevertheless adopted a
conciliatory tone. Meanwhile CHP took this issue to the Constitutional
Court. The Court ruled on 1 May that a quorum of two-thirds was necessary
and annulled the first round**®, which was repeated on 6 May and again
failed the quorum. Governing AKP had no choice but to call early general
elections. Elections of 22 July returned AKP back to power, based on an
even larger electoral support—46.6 percent. AKP presidential candidate Gul
was renominated and elected in the third round on 28 August 2007, thanks
to MHP which decided not to boycott the election—and made a quorum
possible.**°

Two parallel developments as part of the overall turmoil in domestic
politics also occurred in the same period. On 5 May, the day immediately
before the second round of failed voting in the Parliament, Prime Minister
Erdogan received Chief of General Staff, General Yasar Biiyiikanit in his
Dolmabahce Palace office in Istanbul and reportedly the two arrived at an
‘understanding’.**’ This was, like the one in November 2002; yet another
‘modus vivendi’ meeting between the prime minister and the army chief..

Secondly, starting in mid-2007, court cases involving hundreds of
generals, admirals, high ranking officers as well as a diverse group of
individuals—academics, journalists, individuals who were active in civil
society, even certain police chiefs—allegedly conspiring against the
Government, were started and these trials soon came to occupy the political
agenda of Turkey. This continued, at an increasing rate, through the
Constitutional referendum process of 2010 and general elections of 2011.

Besides, in mid-2008, AKP closely escaped a second closure case**® on

% Nine of the eleven members in the Court were in favor of annulling the vote.

%56 |1f MHP had insisted on a compromise candidate, AKP had no choice but to seek for a
cross-party aggreement on a non-partisan figure.

7 The content of this meeting is still not known as both individuals said that they would
take this secret to grave.

*%8 The first case was even before the party came to power, in October 2002. In 2008,
closure case failed by only one vote—&6 to 7. The Court found AKP ‘guilty’ of charges, but
did not close.
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charges of violating secularism. These developments not only
overshadowed the reform process—in the security sector—but also
effectively stopped it.

However, some other parallel developments also took place. In May
2006, the Security Affairs Department of the Prime Minister’s Office was
upgraded and completely reorganised as the Directorate General of Security
Affairs. Its terms of reference*® included the authority for “managing
communication and coordination between the Office of the Prime Minister
and other state institutions with responsibility for internal security, external
security, counter terrorism”. The next step was the establishment of the
Undersecretariat for Public Order and Security in the Ministry of Internal
Affairs. The new Undersecretariat—without ‘operational’ responsibility—

came into being in 2010*%°

and was tasked to “develop counter-terrorism
policies and strategies; support security institutions and other relevant
bodies; ensure coordination between them; provide strategic information;
track and analyse international developments in cooperation with the
Ministry of Foreign Affairs and other relevant bodies; carry out or
commission analyses and oversight”. This was actually a complete change
of hands in the security bureaucracy. As this new bureaucratic animal had
the task of “informing the public about its activities and conduct public
relations”, practically all functions formerly carried out by the military-
dominated General Secretariat of the National Security Council were taken
over by a ‘civilian’-dominated new organisation and were actually
expanded.

The new Undersecretariat was affiliated to the Office of the Prime

Minister in July 2011 and started serving as secretariat for the Counter-

% See Art. 12, Law No 3056, “Law Concerning the Organisation of the Office of the Prime
Minister”dated 10 October 1984, amended by Law No 5508, dated 24 May 2006.

15 November 2012. http://www.mevzuat.adalet.gov.tr/html/687.html.

%0 gee Law No 5952 “Law Concerning the Organisation and Missions of the
Undersecretariat for Public Order and Security”, adopted on 17 February 2010. Official
Gazette: 04 March 2010, No. 27511, and Bylaw dated 25 March 2011. 15 November 2012.
http://www.mevzuat.adalet.gov.tr/htm1/30975.html
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Terrorism Coordination Board. Finally, with the parallel and quite similar
‘de-militarisation’ process that also took place within the National
Intelligence Organisation (MIT), the security sector reform, as of mid-2012
seemed to have reached its politically optimal extent.

Nevertheless, the EU was quite late in completely taking the
transformation already occurred and its real nature, on board. This was
probably due, at least in part, to the persistence of firmly-held perceptions
and it also reflected an intellectual distance from the reality of Turkish
politics. European Commission Turkey 2009 Progress Report which was
published in October 2009, included a long list of criticism related to the
current state of civil-military relations in Turkey.*®* It even, surprisingly,
stated that “No change (had) been made [...] to the Law on the National
Security Council” while radical changes had already taken place and fully
implemented.

The 2010 Progress Report which was adopted in November 2010,
immediately after the September 2010 constitutional referendum, adopted a

462

rather cautious tone; but the 2011 Report™, as far as the NSC reform was

%1 «“The armed forces have continued to exercise undue political influence via formal and
informal mechanisms. Senior members of the armed forces have expressed on a large
number of occasions their views on domestic and foreign policy issues going beyond their
remit [...] On a number of occasions, the General Staff reacted publicly to politicians and
media reports. [...] No change has been made to the Turkish Armed Forces Internal Service
Law or to the Law on the National Security Council. [...] The 1997 EMASY A protocol on
security, public order and assistance units remain in force. No progress has been made on
strengthening legislative oversight of the military budget and expenditure. Likewise, the
Defence Industry Support Fund (SSDF), [...] is still an extra-budgetary fund excluded from
parliamentary scrutiny. Parliament has no mandate to develop security and defence policies.
[...] The alleged involvement of military personnel in anti-government activities, disclosed
by the investigation on Ergenekon, raises serious concerns.” (EC 2009: 10-11)

%2 «In October 2010, the National Security Council approved a revised National Security
Policy. This document is not public. It was reportedly prepared mainly by the civilian
authorities. [...] The Supreme Military Council of August 2011 was a step towards greater
civilian oversight of the Armed Forces. Civilian oversight of military expenditure was
tightened and a revised National Security Plan [sic] adopted.” (EC 2011: 14).
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concerned, sounded fully satisfied with the progress achieved, although
actually no further changes, since 2006, had taken place. However, in less
than five months—following the 2011 Report—‘European’ optimism about
civil-military relations in Turkey, had gone away and—as far as the ‘army’
aspect of the security sector reform was concerned—replaced by a rather
deep ‘concern’. In March 2011, the Committee on Foreign Affairs of the

European Parliament*®

, while welcoming “the continued efforts to improve
civilian oversight of the military”, emphasised “the need to ensure the
continued secular integrity of the armed forces and their operational
capability”.

This was an unprecedented official statement by any European institute
as far as the militaries of any country were concerned. The EP Resolution
on 29 March 2012, adopted a slightly amended version of this motion and
stressed “the need to ensure the continued operational capability of the
(Turkish) armed forces” (EP 2011: 11). This was remarkable because in
about seven years, the European Parliament which recorded a long list of
demands from the Turkish Government in 2004, including security sector
reform among others*®*, and kept warning about “supervision and oversight

25465

by the civilian authorities” >, came to be worrying primarily about “secular

integrity”” and “operational capability of the (Turkish) armed forces”.

%63 European Parliament. Motion for a resolution on the 2011 Progress Report on Turkey,
the Committee on Foreign Affairs. 20 March 2012, B7-0189/2012, Art. 10. 10 July 2012.
http://www.europarl.europa.eu/sides/getDoc.do?type=MOTION&language=EN&reference
=B7-0189/2012.

*4 European Parliament Resolution on the 2004 Regular Report and on the
recommendation of the European Commission on Turkey’s progress towards accession. 15
December 2004.

465 European Parliament, in its 2007 Resolution expressed concern “about the repeated
interference by the Turkish Armed Forces in the political process”, underlined that “the
formulation and implementation of the national security strategy should be surpervised by
the civilian authorities”, called for the “establishment of full parliamentary oversight of
military and defence policy” and “parliamentary supervision over country’s secret services,

gendarmerie and police” (EP 2007: Art 9).
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4.2.3. ‘Other’ reforms?

The ‘security sector’ reform was restricted to the NSC—and its General
Secretariat—only, and the expectations of civil society in the form of a
general reform did not materialise. The ‘sector’, as far as the army is
concerned, has come under the direct control of the Government and the
Army has withdrawn from politics. However, all other elements of the
intended reform, as of mid-2013, are still awaiting. One other symbolic
move forward could have been the amendment of the TAF’s Internal
Service Law—Art. 35, ‘mission of the armed forces’.*®®

An excellent opportunity to this end occurred as a result of the initiative
by the political opposition and, in a sense, tested the intention of the
government for comprehensive and meaningful reforms. A draft law*®’,
prepared by a Deputy from the main opposition party—CHP, to amend the
Art. 35 of the Turkish Armed Forces Internal Service Law, was submitted to
the Speaker’s Office in September 2011 and was referred to the National
Defence Committee on 01 October 2011. Another draft law*®®, this time
prepared by a Deputy from BDP, to amend the very same article was
submitted to the Speaker’s Office in October 2011, was referred to the
National Defence Committee on 18 October 2011. Of significance,
however, for the purposes of this research; there was no reference either to
EU reports nor to civil society publications or statements, in the rationales
included in the texts submitted to the Parliament. After more than a year,
both drafts were still sitting in the National Defence Committee, without
any action, and this was happening in a Parliament where both the
Parliamentary committees and the General Assembly were firmly controlled
by the majority represented by the governing party. Actually, TESEV’s

Security Sector Policy Report’s one prominent observation in 2010, based

%6 This eventually happened in July 2013.

*7 Draft Law by Deputy Muharrem Ince (CHP), 12 September 2011;
http://www.tbmm.gov.tr/develop/owa/tasari_teklif _sd.onerge_bilgileri?kanunlar_sira_no=9
3899. 30 July 2012.

“%8 Draft Law by Deputy Hasip Kaplan (BDP), 07 October 2011;
http://www2.tbmm.gov.tr/d24/2/2-0108.pdf. 02 August 2012.
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on the 2008 National Programme was that “the pledges made in civil-
military relations (were) limited in scope” and the Programme did “not
envision [sic] a fundamental shift in the structure of law enforcement units”,
nor did it promise “a real change in the security model in Turkey” (Akay
2010, 30-31). This was “a sign of the lack of political will in this area”, it
concluded.

These reforms notwithstanding, in terms of formulation of the national
security policy and the defence policy, little has changed since the
beginning of the 2000s. The General Secretariat of the NSC, as before, is
nominally responsible for the overall coordination and compilation of the
national security policy with the same agencies involved. But, now the
TGS—as the once dominant political actor—has been, reportedly, replaced
by a small ad hoc group working for the Office of the Prime Minister as
need arises. The National Security Policy Document is now a purely
‘political” document, that is, it reflects priorities more in line with the
political priorities of the Government and the governing party. The whole
process is still closed to the Parliament, civil society, the public and the
media. As for the defence policy, it still remains within the sole purview of
the TGS and there is no discernible intention on the part of the political elite

to take any initiative to make elected civilians responsible for ‘policy’.

4.3. Judicial Reform (Constitutional Court and High Council of Judges
and Prosecutors)

The debate of ‘judicial reform’ is connected to the wider—classical—
debate of constitutionalism. There are two openly conflicting, perhaps
irreconcilable approach to the subject. One opts for the parliaments—simply
because they are elected—as the sole owner of the legislative power. The
other, on the other hand, opposes this rather restrictive approach and
considers ‘power sharing’ essential for democracies so that they can
perform to their best. In a sense, the existence of Constitutional Courts,

clearly means sharing ‘legislative’ power with the judicial branch.
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Particularly in parliamentary systems, this power sharing also—perhaps
more so—involves the executive branch.

This is also related to executives’ natural inclination to control the
judiciary, thereby becoming immune to judicial control—which means a
major impediment for the proper functioning of democracies, particularly
parliamentary democracies. Ran Hirschl (2004), in this context, argues that,
“There is now hardly any moral controversy in the world of new
constitutionalism that does not sooner or later become a judicial one. The
global trend toward juristocracy is arguably one of the most significant
developments in the late-twentieth and early twenty-first century
government” (qtd. in Ozbudun 2010: 13). This brings us to the subject of
‘reform’ of the Constitutional Court and the High Council of Judges and
Prosecutors in Turkey, by the ‘executive’ in the course of 2010 and 2011.

The European Commission, from 1999 on, included ‘judiciary’ in its
regular reports, initially pointing out the need for increasing the number of
judges and prosecutors and improving their training. The 2000 report
indicated limited progress and stated that; “[...] no other specific measures
[other than the increase in numbers] aimed at increasing the efficiency of the
judicial system can be reported” (EC 2000: 13). However as Turkey
progressed towards adopting and implementing the acquis, both the letter
and the spirit of the Progress Reports started to change and the ‘judiciary’
was treated as a matter of priority. In late 2007, there was a straight forward
criticism as to what the expectations of the EU with respect to the judiciary
were:

Overall, there has been some progress as regards the efficiency of the
judiciary through implementation of adopted legislation and continued
use of IT. However, tensions in the relations between the government
and the judiciary have not been conducive to the smooth and effective
functioning of the system. More needs to be done in terms of
strengthening the independence and impartiality of the judiciary. Finally
there is no overall National Reform Strategy for the functioning or a plan
to implement it. (EC 2007: 10)
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The Judicial Reform Strategy and the Action Plan of the Ministry of
Justice would only be ready late 2009, finally paving the way for reform in
Turkish judiciary. The approval of the Judicial Reform Strategy by the
Government was seen as a positive step by the EU. However concerns
remained about the independence, impartiality and efficiency of the
judiciary, particularly on its independence:

[...] no progress on the composition of the High Council of Judges
and Prosecutors or on the reporting lines of judicial inspectors. [...] The
composition of the High Council is not representative of the judiciary as
a whole; only senior members of the Court of Cassation and of the
Council of State are members of this Council. [...] The judicial
inspectors, who are responsible for evaluating the performance of judges
and prosecutors, are attached to the ministry, not to the High Council.
[...] Under a 2007 regulation, judicial inspectors can request a court
order authorising interception of telephone calls by members of the
judiciary. (EC 2009: 11)

By the same token, the EU also found the procedures for the selection of
candidate judges and prosecutors as “open to subjective interpretation” (EC
2009: 69). Such concerns were also shared by the European Parliament and
they invited the Turkish Government “to restructure the High Council of
Judges and Prosecutors, so as to ensure its representativeness, objectiveness,
impartiality and transparency” (EP 2009: Art 9).

In early 2010, the domestic political agenda in Turkey was dominated by
the hot debate on the constitutional reform package, the government’s so-
called ‘Kurdish opening’ and the ever-widening investigations into alleged
‘coup plans’ involving not only the military but also civilian bureaucrats,
academics, journalists, politicians, civil society members, even ordinary
citizens. The political climate was openly confrontational. The relations
between key institutions—particularly the Army, the Police, MIT, the
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judiciary and the Government—were strained with unclear boundaries of
ideological/political fronts and shifting alliances.

The judicial ‘reform’ process which was launched in the midst of such a
political strife was considered as part of the general ‘manoeuvring’ for
gaining positional and legal advantage, by both its opponents and
proponents, heavily criticised by the former, equally justified by the latter.
Soon it became simply the continuation of the already harsh political and
ideological battle on yet another front and further complicated the overall
democratisation process in Turkey.

Like the security sector reform, reform in the judiciary developed in
stages: drafting the Constitutional amendment package, making it into
law—Iegislation, campaign for the referendum, adoption of the laws on the
Court and on the HCJP, elections for the HCJP, followed by (s?)elections
for the Court of Cassation, the Council of State and the Constitutional
Court.

When the process was effectively started in early 2010, there were, on
the part of the European Union, still some criticism of the involvement of
the military in politics*®®, however, main concerns were now about the
judiciary. The EU wanted a “comprehensive and swift reform of the
judiciary” because it was “vital for the success of the modernisation process
in Turkey” (EP 2009: 9). Other concerns centred around lack of dialogue
and spirit of compromise, polarisation within the Turkish society and
political parties, and—as an inevitable result of this situation—failure in
translating political initiatives and rhetoric, into concrete amendments to

legislation.

#9 «On occasions senior members of the judiciary, of the military and of an association of
judges and prosecutors made statements which likely to be perceived as pressure on
individual courts and members of the judiciary, putting thus the impartiality of the judiciary
at risk in important cases” (EC 2009: 69). “[...] is concerned about the continuing
involvement of the military in Turkish politics and foreign policy, and reiterates that in a
democratic society the military must be fully subject to civilian oversight; calls in particular
on the Turkish Grand National Assembly [...] to engage in the development of security and
defence policies” (EP 2009: Art 10).
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The EU—as reflected in both the Commission reports and EP
resolutions—invited the Turkish Government as well as all political parties,
“to develop an appropriate balance between political competition and
pragmatic cooperation, so as to facilitate reconciliation within Turkish
society and to enable the realisation of key reforms, in particular that of the
Constitution” (EP 2009: Art 2).

The Constitutional Court was first introduced into the Turkish
constitutional system by the 1961 Constitution. The 1982 Constitution also
maintained the Court and its jurisdiction remained the same. The
amendments which were put to referendum in September 2010, introduced
important changes to the structure and role of the Court: the status of
‘standing’ judges was eliminated, the number of judges was increased from
15 to 17, the sources judges were coming from were rearranged and
diversified, the Parliament had a chance to select three judges directly, the
serving term for judges was limited with 12 years, an ‘individual
complaints’ procedure was also introduced at the Constitutional Court.

The referendum of 12 September 2010 was a benchmark in the course of
democratisation in modern Turkish political history, and an important
milestone in the ongoing democratisation process because of its wider
implications. The 1982 Constitution had already been amended 16 times
before. But the ‘12 September’ amendments while eliminating the military
guardianship in domestic and foreign policy, it effectively ended the
separation of powers in Turkish political system and carried the political and
ideological polarisation of the Turkish society to extremes.

After the referendum, the government launched work on implementing
the constitutional amendment package, giving immediate priority to
‘reforming’ the judicial structures—in particular the Constitutional Court
and the HCJP. In November 2010, a new ‘High Council of Judges and
Prosecutors’ law; in January 2011, a new law on the ‘Organisation of the
Constitutional Court and Trial Procedures’; in February 2011, an
amendment package involving major changes in the Court of Appeals and in

the Council of State were passed by the Parliament. Within the next six

308



months, after the referendum, Turkish judiciary was completely transformed
an reorganised in a revolutionary fashion. These laws addressed a number
of priorities of the Accession Partnership as included in respective parts of
the Judicial Reform Strategy and the Action Plan, however not necessarily
in the exact form and substance one would expect from ‘democratic’
reforms.

Besides, the issues such as the ‘Judiciary police’, Political Parties Law,
Election Law, prominent among others, never came out because of other
higher priority items—as deemed so by the governing majority party. There
was very little that could be done—although they did attempt—by the
political opposition to have any influence on the fast developing process.
Political agenda—and changes to it—was set almost ‘daily’ and it was
virtually impossible to maintain even the attention of the general public on

specifics of the judicial reform package for an extended period.

4.3.1. Judicial reform process

A new constitution always had a place in the political agenda of Turkey,
ever since the first civilian government, after 1980 military takeover, took
office in 1983. From time to time it dominated the political and,
occasionally, the larger debate in society. A draft constitutional reforms
package, in response to invitation from the Government, was prepared in
2008 by a group of academics, but there was no consensus between political
parties and the society as a whole divided over the subject of constitutional
reform. European Commission 2009 Progress Report stated that “Despite
numerous announcements, the government did not put forward any proposal
for amending the constitution, nor did it propose any methodological
approach, based on consultation, to that end” (EC 2009: 7).

Soon after, in January 2010, the governing party forwarded a draft law*"

to the Speaker’s Office, amending the Law on Referring Constitutional

*0 Draft law on amending Art. 2 of the the Law No 3376 on Referring Constitutional
Amendments to Public Referandum, dated 23 May 1987, submitted to the Speaker’s Office
on 07 January 2010.
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Amendments to Public Referendum. This was a clear sign of government’s
decision to go ahead for fundamental changes in the Constitution. The
rationale, in the draft text, argued that the period of 120 days before any
resolution can be put to referendum—as originally required by this law—
was “well beyond the time period needed for reaching the correct and
pluralist information and forming a firm belief about the amendments, and
long enough to wear down the current interest on the referendum”. It was
not possible to “reconcile the practice of focusing the public so much on the
referendum with the principles of rational democracy [sic]”. The proposal
would shorten the period from 120 to 45 days, in other words from four
months to one and a half months. It was referred to the Committee on the
Constitution on 08 January 2010—the next day.

On 22 March 2010, the Justice and Development Party announced a draft
composed of twenty three articles and three provisional articles in order to
amend various provisions of the Constitution. They included a number of
different elements, introduction of an Ombudsman system, collective
bargaining rights for public servants, the lifting of the legal immunity for the
leaders of the 1980-83 military regime and for all those ‘served’ in this
period. However, the key and the most controversial items were about the
reform of the ‘judicial system’—the Constitutional Court and the HCJP.

The draft immediately started a debate as to the way it was prepared, as
well as its content, even before it was submitted to the Parliament. Soon—in
a week time—it was ‘finalised’ and after the addition of three new
articles—making it a total of 29 articles—was submitted to the Parliament
as a draft law—not a government bill—on 30 March*"* and was referred, by
the Speaker, to the Committee on the Constitution on 31 March, the next
day. However because of an unexpected signature crisis, in a very unusual

way, the first text was withdrawn from the Committee and then it was

™ Draft Law on “Amending Some Articles of the Constitution of the Republic of Turkey”.
See; Report by the Committee on the Constitution, dated 14 April 2010. 24 March 2013.
http://www.tbmm.gov.tr/sirasayi/donem23/yil01/ss497.pdf.
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resubmitted on 5 April 2010, this time as a 28-article package.*’* The
legislative process developed in parallel with the debate on the package and
it was hotly contested. The opposition CHP took the case to the
Constitutional Court for annulment of intended changes—the whole
package—arguing that they were ‘unconstitutional’.

General rationale for the constitutional amendment package included;
“comparative law, requirements of the country, general consensus on the
need for a constitutional change—particularly in areas generally considered
problematic, some draft texts for a new constitution already prepared by
various civil society organisations and political parties, extensive debate
which already took place in the society involving experts on the subject”. In
separate articles there were also references to Venice Commission Report
on Turkey*”, requirements of the National Programme, various
international texts such as the Partnership Programme, Progress Reports,
consultative visit reports etc.

Critical issues such as ‘Constitutional Court judges serving until the age
of sixty five, i.e. compulsory retirement age’, ‘selection monopoly by the
President of the Republic’, ‘the need for diversification of sources for
membership’, and particularly ‘selection of judges for the Court by the
Parliament and the election method” were all addressed and rationalised in
relevant articles of the draft law. The Parliament would be able to select
judges to the Court, allowing conciliation and compromise based on
qualified majority that would be sought primarily—failing that, simple
majority would suffice in the second tour. While in the past the President

selected all fifteen judges, the new arrangement would allow “only fourteen

72 Actually the text of the draft law was submitted twice. First draft included the signature

of the Speaker of the Parliament as well as other Deputies from the governing party—AKP.
Since this was against the Rules of Procedure, a second text was submitted, this time
without his signature. But it included a new article and a change in one other article,
reflecting the haphazard and the loosy way this critical text was developed. See; Notes of
Dissenting Opinion by the opposition parties in the Report of the Committee on the
Constitution, dated 14 April 2010, pp. 41-63.

#7% \Jenice Commission Report on Turkey, 13-14 March 2009.
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of the seventeen judges” be selected by the President. The term of service in
the Court would be “limited to twelve years so that membership profile of
the Court could renew itself to reflect the new social conditions and new
perceptions”.

The Venice Commission strongly supported the reform process,
particularly the 12 September Constitutional referendum, from the outset
and throughout. However, it was said during the campaign for the
referendum that the government had “forgotten” to ask for an official
opinion—on the constitutional amendments package—from the
Commission. This was hardly a hidden criticism and, with the benefit of
hindsight, it is not difficult to guess why the AKP government refrained
from asking for an opinion from the Venice Commission on such a critical
package—they probably knew what the opinion would be like.

Immediately after the referendum, on 27 September 2010, Venice
Commission provided opinions—in response to the request already made by
the Ministry of Justice—on the draft law on the Supreme Council of Judges
and Prosecutors and on the law on the Establishment and Rules of
Procedure of the Constitutional Court.*”* This means that, even before the
time of the Referendum, the drafts of these laws, actually intended for
implementing the expected constitutional changes, had already been
prepared—in ‘anticipation’ of a positive result from the Referendum—and
submitted to the Commission for opinion.

If there was any involvement on the part of the civil society in the
‘drafting’ process, it has not been possible to trace any such ‘participation’.

The constitutional package was debated in the Committee on the
Constitution on 08 April for the first time and it took only three meetings to

‘debate’ such a critical and comprehensive package as a whole. It came to

474 Concerns raised by the Venice Commission in these ‘opinions’ were clearly reflecting
the SIGMA Peer Review Team’s earlier findings (See; SIGMA Report, Chp. 3 and Chp. 4).
They had already visited Turkey four times, last one being in June 2010, and witnessed the
lack of any cooperation or dialogue between the governing and opposition parties, and with

the public and civil society at large.
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the Plenary on 19 April. It was a painful process, far from any resemblance
to any kind of a search for a consensus or compromise between the political
parties represented in the Parliament, let alone the wider public or stake-
holders, so to speak. It never received the non-partisan political backing
which constitutional amendments are—ideally—supposed to secure. At the

end, the legislated text*"

, which was to be put to referendum, was the
product of the governing party and was passed only based on the majority
enjoyed by the governing party in the Parliament. This aspect of the
‘reform” would be sharply criticised by the European Commission’s Turkey

476 \which was released less than two months after the

2010 Progress Report
September referendum took place.

None of the proposed articles for amendments received the required two-
third majority—which was 367 votes—to be passed directly, as a
Constitutional amendment, without a referendum. All except one, just
passed the threshold of 330 votes needed to be put to referendum. The only
proposal that failed this threshold—and dropped—was the one on the
prohibition of political parties—Aurt. 69. The ‘package’ was approved by the
President and submitted to a referendum set for 12 September 2010.

Although the President’s signature is not a ‘condition’ for policy
outcomes in the form of a law, his or her constitutional authority to
influence policy outcomes and both the chance and the administrative
capacity to carry out this authority are significant. However, the Office of
the President did not made an effective use of this opportunity particularly

during the judicial reform process when it was most needed because the

% |Law No 5982 was passed by the Parliament on 07 May 2010 and published in Official
Gazzette on 13 May for referandum. 05 January 2013. http://www.anayasa.gen.tr/5982.htm.
476 «Concerns about the administative capacity of Turkey’s Parliament persist in several
fields, including executive-legislative relations and parliamentary oversight and scrutiny.
The Turkish Grand National Assembly plays a limited role in the formulation and
implementation of Turkey’s accession strategy” (EC 2010: 9). “Attention needs to be paid
on the establishment of an effective dialogue with all stakeholders and the civil society at
large, and on implementation of these reforms in line with European standards” (EC 2010:
80).
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whole society was deeply divided over the proposed amendments and the
whole legislative—and referendum—process turned into a fiercely waged
political pitched battle.

There were some initiatives to involve the President of the Republic, as a
last and evidently only resort, by the civil society—as well as the political
opposition—to become instrumental for arriving at a compromise over the
constitutional amendment package of 2010. There is evidence that civil
society and academia did attempt to urge the President to intervene as his
constitutional authority—and responsibility—required. However such
attempts to make their views/concerns be known by the President turned out
futile. The package arrived at the Office of the President on 7 May 2010.
Fourteen prominent academics, all experts in the area of constitutional law,
submitted a comprehensive report on the amendment package, to be taken
into consideration by the Office of the President, on 12 May 2010. But the
very same day—immediately after the receipt of this report was
acknowledged—the package was signed and sent for publication in the
Official Gazette, although the Constitution allowed the President ten more
days for a thorough review.*"”

The Constitutional Court, over the application by the main opposition
party—CHP, annulled only ‘minor’ elements of the articles related mainly
to the election methodology of members to the Constitutional Court and to

the HCJP*® and the referendum process went ahead.

7 ‘K azan’dan Anayasa paketinin bes giinde onaylanmasina tepki’, 13 May 2010,
Cumhuriyet. 6 March 2013. http://www.cumhuriyet.com.tr/?hn=139602.

*8 These seemingly and relatively minor elements would prove extremely critical in
determining the election results, allowing the majority—reportedly orchestrated by the
Government—to eliminate the opposing minority. This was criticised by the EU
Commission only in 2011 Progress Report; “Judges and prosecutors or members of a body
nominating candidates for members of the Constitutional Court can cast as many votes as
the number of candidates for full and substitute members to be elected [...] excluding those
supported by voters from a minority. The process of selecting the Bar candidates does not
ensure that the list of candidates is adequately representative of the overall membership of
the Turkish Bars, while at the same time not completely dominated by the large
metropolitan Bars” (EC 2011: 85).
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4.3.2. Referendum

An extensive and sweeping debate on the ‘package’ had already started
even before it was passed by the Parliament. It just got a new boost as the
package was enacted early May. The political environment simply became
extremely heated and polarised, making any involvement by the civil
society painfully difficult.

Nevertheless, in the period leading to the constitutional referendum of 12
September 2010, civil society did make an attempt to become involved in
the process and inform the public. However, it was hardly a success in terms
of attracting wide publicity. The polarisation was so intense that it did not
allow any reasonable, cool-headed argumentation or deliberation. At the
end, the debate, no matter how intense and sometimes extremely emotional
and confrontational it was, remained restricted to a small circle of
‘stakeholders’. The EU 2010 Report which was released on 9 November—
two months after the referendum—did criticise this situation and warned
that “the implementation of the amended constitutional provisions through
legislation, in line with European standards, (was) key”.*"®

The media, as was the case, applied self-censorship and largely remained
outside the debate.*® In spite of that, there were some civil society

479 «“The drafting and adoption of the constitutional reform was not preceded by a
consultation process involving poltical parties and civil society. [...] broad public
consultation involving all political parties and civil society, with their full engagement, is
needed to strengthen support for constitutional reform. The implementation of the amended
constitutional provisions through legislation, in line with European standards, is key” (EC
2010: 8).

*8 Eyropean Commision 2010 Turkey Progress Report criticised the political pressure on
the media: “Regarding freedom of expression, including freedom and pluralism of the
media, there was limited progress while open and free debate has continued and expanded.
However, Turkish law does not guarantee freedom of expression in line with the ECHR and
the ECtHR case law. [...] Undue politial pressure on the media and legal uncertainties
affect the exercise of freedom of the press in practice” (EC 2010: 78). The EP was more
vocal in their criticism of the censorship; “[...] concerned about the deterioration in
freedom of the press, about certain acts of censorship and about growing self-censorship

within the Turkish media [...] calls on the Turkish government to uphold the principles of
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organisations that were really active. YARSAYV prepared booklets, as early
as April 2010—even before the package came to the Plenary—to convey its
views, but was even unable to distribute them to Deputies because the
Office of the Speaker of the Parliament obstructed this initiative. “Even
pizza-sellers can distribute ads in parliament, but not YARSAV”
complained one senior official.*** YARSAV also briefed the political
opposition—parties—including Abdullatif Sener, leader of the Tiirkiye
Partisi which was not represented in the Parliament. However, the
governing party—AKP—and the Minister of Justice even refused to give an
appointment. “We tried to reach the public through the media, indirectly
only” said one other YARSAV official.

The polemical row between TUSIAD President Boyner and Prime
Minister Erdogan over ‘taking sides’ about the ‘package’ which was put to
referendum occurred in this process. Because TUSIAD’s position—on the
way all the amendments were wrapped up together—was identical to that of
the opposition CHP, it was taken as opposing the Government. Actually,
TUSIAD—Iike opposition parties—did want the controversial two items
related to the Constitutional Court and the HCJP be removed from the
package and voted on separately. There was a concern—which would soon
prove true—that these two items could further polarise the society and
hamper the impending work on a new constitution and frustrate the
motivation for compromise and consensus-seeking which were considered
essential for such a gigantic endeavour. However, Prime Minister was
emphatic in his words: “Whoever did not take a side, would be doomed to
be eliminated.” This widely publicised quarrel did have a very discouraging

effect, not only on TUSIAD but on the civil society as a whole.

press freedom; stresses that an independent press is crucial for a democratic society [...]
decides to closely follow the cases of [...] journalists facing police or judicial harassment”
(EP 2010: Art 8).

“8! Interview, January 2012. This complaint was raised by more than one member of

YARSAYV as well as some other civil society organisations.
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The whole ‘package’ was put to the voters with one single choice, either
‘yes’ or ‘no’ alternative.*® The constitutional amendments gained the vote
on 12 September 2010. Turnout was 74% and 58% voted ‘Yes’, while 42%
voted ‘No’. Soon after the referendum, the Government took further
legislative initiatives in order to implement the Constitutional amendments.

The key provisions of the package changed the composition, structure,
membership and election methods of the Constitutional Court and of the
High Council of Judges and Prosecutors. Soon after, the government
prepared an action plan for legislation necessary for the implementation of
these constitutional amendments.

Immediately after the referendum, on 27 September 2010, the Minister of
Justice Ergin, requested an opinion of the Venice Commission on four draft
laws implementing the constitutional amendments: the laws on the High
Council of Judges and Prosecutors, the Organisation of the Ministry of
Justice, the Organisation of the Constitutional Court and the Law on Judges

and Prosecutors.

4.3.3. Law on the High Council of Judges and Prosecutors
The constitutional amendment package brought about some fundamental

changes to the High Council of Judges and Prosecutors.*®® Its composition

82 gee: Law No 5982, dated 07 May 2010, Art 27.

*® The Constitution of the Republic of Turkey (as amended on 07 May 2010). “Art. 159 —
[...] The Supreme Council of Judges and Public Prosecutors shall be composed of twenty-
two regular and twelve substitute members and shall comprise three chambers. The
President of the Council is the Minister of Justice. The Undersecretary to the Minister of
Justice shall be an ex-officio member of the Council. For a term of four years, four regular
members of the Council [...] shall be appointed by the president from among academicians
in the field of law, and lawyers; three regular and three substitute members shall be
appointed by the plenary assembly of the High Court of Appeals [...] two regular and two
substitute members shall be appointed by the plenary assembly of the Council of State [...]
one regular and one substitute members shall be appointed by the plenary assembly of the
Turkish Justice Academy [...] seven regular and four substitute members which are first
category judges [...] shall be selected by civil judges and public prosecutors [...] three

regular and two substitute members which are first category judges [...] shall be selected by
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became more pluralistic and more representative of the judiciary as a whole.
The number of full members was increased from seven to twenty-two. In
addition to representatives of the Court of Cassation and the Council of
State, the representatives of first-instance courts, the Justice Academy, law
faculties and lawyers were also included as new members. The Inspection
Board which was under the Ministry of Justice was transferred to the High
Council.

The Government, before long, took initiative for the implementation of

these changes and forwarded a bill*®*

to the Parliament on the ‘High Council
of Judges and Prosecutors’ on 27 October 2010 and it was referred to the
Justice Committee on 01 November 2010 by the Speaker’s Office.

The general rationale in the bill included first a listing of shortfalls in the
existing law to include Justice Minister being the sole authority for
inspections and investigations, membership of the Minister and
Undersecretary in the Council, absence of Council’s its own Secretariat,
premises, and an independent budget. The need for a “more democratic,
transparent and broad-based structure” for the HCJP was emphasised. The
rationale had nothing to do with specific articles of the text in hand, but was
just a repetition of general principles which came to appear in many
legislative texts in the course of judicial reform: “[...] requirements of the
country, general consensus on the need for a constitutional change [...]

some draft texts for a new constitution already prepared by various civil

administrative judges and public prosecutors for four years [...] They may be re-elected at
the end of their term of office. [...] The administration and the representation of the
Council are carried out by the President of the Council. The President of the Council shall
not participate in the work of the chambers. [...] The president may delegate some of
his/her powers to the deputy president. [...] Supervision of judges and public prosecutors
with regard to the performance of their duties [...] investigation [...] inquiries [...] shall be
carried out by the Council’s inspectors [...] with the permission of the President [...]. Apart
from the decisions regarding the prohibition of the pursuit of the profession, there shall be
no recourse to any judicial remedy against the decisions of the Council.”

4 Government Bill for the ‘High Council of Judges and Prosecutors’ replacing the Law No
2641; dated 27 October 2010, based on the Cabinet decision dated 25 October 2010.
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society organisations and political parties, extensive debate which took
place in the society involving experts on the subject”.*®

It clearly stated that “the Inspection Board—previously part of the
organisation of the Ministry of Justice—was subordinated to the Council
and the prerogatives of the Minister related to inspection of judges and
approving requests for investigation were largely transferred to the Council”
(emphasis added). Secretary General for the High Council of Judges and
Prosecutors would also “be appointed by the Minister from among the three
candidates proposed by the Plenary of the Council”.

The rationale for Art. 6, made reference to the concern raised earlier in

486 that “the Minister should not attend all

the Venice Commission’s report
meetings of the Council, particularly those related to discipline”. The draft
increased the authority of the Acting President extensively. He/she would be
elected by the Plenary with simple majority. The rationale given for Art. 11,
for the selection process of the HCJP Secretary General from among three
candidates by the Plenary, and his/her appointment by the Minister was that
“a harmonious working relationship was aimed between the Secretary
General and both the Council and the Minister” (emphasis added).

However, critically, Art. 6 clearly stipulated that the President—i.e. the
Minister of Justice—would have the final say for “approval of inspection,
examination, investigation and prosecution proposals, forwarded by relevant
departments of the Council, for judges and public prosecutors.”

A preliminary version of the draft had already been sent to the Venice
Commission early October 2010. The two rapporteurs tasked by the
Commission transmitted some immediate ‘individual’ comments to Turkish
authorities in mid-November—when the bill was in the Committee. A
Venice Commission delegation—rapporteurs—travelled to Ankara for a
two day visit late November 2010. They met with Deputy Undersecretary of
the Ministry of Justice, the Vice President of the Court of Cassation, the

*8 Clearly this was the product of a copy-paste which took previous work on the
constitutional package as the basis.
“% \/enice Commission 2007 Report, Art. 33.
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President of the Constitutional Court, the President of the Council of State,
the President of the High Council of Judges and Prosecutors, representatives
of the Turkish Bar Association and political parties.

On 20 December 2010, Venice Commission provided an interim opinion
on the draft law*®’, still based on the original preliminary’ version of 27
September text. In this opinion the Commission observed that the draft law
was primarily a text implementing the Article 159 of the Constitution which
laid down the basic principles for HCJP and making them operational, and
that the constitutional ‘reform’ package—as it was already passed by the
referendum—could not be changed following the Commission’s advice. The
Commission stressed that its opinion “should be seen as input in the broader
and longer process of constitutional reform” and hoped that “further
reforms” would be “made in the years to come”. In this, once again, there
was a hardly hidden criticism, dissatisfaction with the general results of the
constitutional ‘reform’ package, clear warning about a need for further—
and deeper—(constitutional) reforms and a manifestation of a lack of faith
in this respect. These messages were further clarified and spelled out in the
‘opinion’.

The Venice Commission repeated its earlier offer of 2009 to provide
assistance to a constitutional reform process, “should the Turkish authorities
make such a request”. There was a general observation that “the
institutionalisation of the HCJP would be at least as important for its future
role and function as the formal rules”. Much would be depend on “the
institutional culture, dynamics and context”. The tone adopted by the
rapporteurs was indeed clearly—and unusually—pessimistic for the future:
“It 1s to be hoped that it will develop in an independent, impartial,
professional and efficient way”. Nevertheless, the Commission welcomed

several steps taken: increase in the number of members, the more pluralistic

*7 European Commission for Democracy Through Law (Venice Commission) ‘Interim
Opinion on the Draft Law on Judges and Prosecutors (of 27 September 2010)’. 20
December 2010. Opinion No. 600/2010. 27 August 2012.
http://www.venice.coe.int/docs/2010/CDL-AD(2010)042-e.asp.
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composition, the wide transfer of power from the Ministry of Justice to
HCJP, institutionalisation as a separate entity, reduction in the power of the
Minister of Justice, creation of an internal appeals and judicial review
system.

However, there were “some issues that still required attention”. The
appointment of four members who were not judges “did not establish the
link between the HCJP and the Parliament and did not ensure the presence
in the HCJP of different cultural and political orientations”, leaving the
conduct of the relationship between the world of politics and the HCJP to
the Minister of Justice. The Commission recommended, as the best solution,
at least four members, appointed by the President “be elected by the
Parliament, preferably with a qualified majority”. There was reference to a
TESEV publication (Yazici 2010) in the paragraph addressing this subject.

The Commission noted that the Minister for Justice, as the president of
the HCJP, retained “substantive powers” with regard to the setting the
agenda, the appointment of the Secretary General, approving all
investigations which gave “the power of veto over investigations of judges
and prosecutors”. It would be “preferable” that the power of the Minister
“be further limited”, in particular veto power over investigations “be
eliminated”. Finally, Turkish authorities were encouraged to “broaden the
process by inviting the active participation of the opposition parties, civil
society, non-governmental organisations, and the general public—in a
process that should be as inclusive and transparent as possible.

However, the Law on the High Council of Judges and Prosecutors, Law
No 6087, was passed on 11 December 2010—about a week even before the
Commission’s interim opinion was rushed.*®®
Venice Commission’s ‘opinion’ on the draft Law on Judges and

Prosecutors*®® was made available late March 2011. This was not only an

*®8 The EU Commission in its 2010 Report had already reminded the Government the need
for a consultative process for implementation, to no avail: “[...] indicated its intention to
consult stakeholders. Consultations are also ongoing with the VVenice Commission of the

Council of Europe for those constitutional amendments regarding judiciary” (EC 2010: 7).
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opinion on this law per se, but also an opinion on whether the previous
opinions offered were taken into consideration by the Turkish authorities in
reform efforts. The Commission concluded that “the recommendations
made by the Venice Commission in its opinion on the ‘HSYK (HCJP)’,
which contained several critical remarks, (did) not seem to be reflected in
this draft law (on Judges and Prosecutors )”. This observation led to even
more straight-forward remarks throughout the text:

[...] it remains largely unchanged and the amendments cannot be
regarded as a comprehensive or fundamental reform. [...] it can therefore
not be considered as being a new codification, nor has it introduced a
new type of ‘philosophy’ for regulations and it does not introduce any
new ways of protecting judicial independence, at least not as far as
appointments, promotions, supervision and disciplinary sanctions are
concerned. [...] there are certain fundamental problems within the
system, mainly centring on the role of the Ministry of Justice and its
relationship to the judiciary, which are not addressed in the amendments

in any fundamental way.

The Commission, once more, remarked that “the relationship between
the executive—in the form of the Ministry of Justice—and the judiciary and
prosecutors, which in some respects too close in a manner which may pose a

risk to independence”.

4.3.4. Law on the Organisation of the Constitutional Court and Trial
Procedures

The amendment package voted in the referendum introduced important

490

changes also to the Constitutional Court.”™ The Government introduced a

9 European Commission for Democracy Through Law (Venice Commission) ‘Opinion on
the Draft Law on Judges and Prosecutors of Turkey’. 29 March 2011. Opinion No.
610/2011. 27 August 2012. http://www.venice.coe.int/docs/2011/CDL-AD(2011)004-e.pdf.
*0 The Constitution of the Republic of Turkey (as amended as of 7 May 2010). Art. 146 -
The Constitutional Court shall be composed of seventeen members. Turkish Grand

National Assembly (TGNA) shall elect two members among the presidents and members of
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bill for the ‘Organisation of the Constitutional Court and Trial

Procedures’*%!

on 11 January 2011. It was referred to the Committee on the
Constitution on 11 January 2011—the same day—Dby the Speaker’s Office.
The law, Law No 6216, was adopted on 30 March 2011. A Venice
Commission delegation, in September 2011, held meetings in Ankara with
the Constitutional Court, the Council of State, the Court of Cassation and

the Ministry of Justice. However, when the Commission gave its opinion*®?

the Court of Auditors, [...] and one member [...] from among three candidates nominated
from among self-employed lawyers by the heads of the Bar Associations. [...]. [...] In this
election to be carried out in the TGNA, two thirds majority of the component members for
each vacant position shall be required for the first ballot, and absolute majority of
component members shall be required for the second ballot. If an absolute majority cannot
be obtained in the second ballot, a third ballot shall be held between the two candidates
who have received the greatest number of votes in the second ballot [...]. [...] The
President of the Republic shall choose three members from High Court of Appeals, two
members from Council of State, one member from the Military High Court of Appeals, one
member from the High Military Administrative Court [...] shall choose three members
from among three candidates to be nominated for each vacant position by the Council of
Higher Education [...] shall choose four members from among high level executives, self-
employed lawyers, first category judges and public prosecutors or rapporteurs of the
Constitutional Court. [...]. [...] To qualify for appointments as members of the
Constitutional Court; academicians shall be required to possess the title of associate
professor or professor; lawyers shall be required to have practiced as a lawyer for at least
twenty years; high level executives shall be required [...] to have worked for at least twenty
years in public service, and first category judges and public prosecutors with at least twenty
years of work experience [...] provided that they are all over the age of forty five [...]. Art.
147 - The members of the Constitutional Court shall be elected for a term of twelve years.
A member shall not be re-elected. The members of the Constitutional Court shall retire on
reaching the age of sixty-five. [...]

! Government Bill for the ‘Organisation of the Constitutional Court and Trial Procedures’
replacing the Law No 2949; dated 11 January 2011, based on the Cabinet decision dated 08
November 2010.

92 European Commission for Democracy Through Law (Venice Commission) ‘Opinion on
the Law on the Establishment and Rules of Procedure of the Constitutional Court of
Turkey,’. 18 October 2011. Opinion No. 612/2011. 27 August 2012.
http://www.venice.coe.int/docs/2011/CDL-AD(2011)040-e.pdf.
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in October 2011, the law, again, had already been adopted and it was after
the fact.

The Commission criticised the voting procedures in the Parliament: “[...]
the threshold of two thirds can easily be circumvented. A qualified majority
in all rounds of voting can lead to situations of blockage. However,
requiring such a qualified majority ensures that the majority will seek to
find a political compromise, ideally settling on neutral candidates rather
than simply waiting for the third round of voting for electing candidates
close to the majority”. However, it was also noted that “the effect of this
deficiency (was) limited by the fact that the Grand National Assembly (was)
only free to vote among the candidates presented” by the respective high
courts and the Bar Associations”.

It is noteworthy that although the Commission listed some thirty
recommendations “to improve the law”, this list did not include anything
related to the dominant position of the President of the Republic maintained
in the selection process of the judges of the Court. Perhaps this was due to
the fact that this aspect had already been stipulated in the Constitution and

the ‘opinion’ was related to the law only.

4.3.5. Court of Appeals and the Council of State

As the final episode of the long-running judicial reform process, the
Government forwarded a bill*®* for amending the Law on the Court of
Appeals*®* and the Law on the Council of State*® on 21 January 2011. It
was referred to the Justice Committee on 24 January 2011 by the Speaker’s
Office. The rationale included references ranging from Magna Carta
Libertatum of 1215 to the Court of Appeals web-site, to speeches by
presidents of the high courts—but nothing from the civil society work or

#% Government Bill for amending some laws and government decrees; dtd 21 January
2011, based on the Cabinet decision dtd 20 January 2011. 6 February 2013.
http://www.tbmm.gov.tr/sirasayi/donem23/yil01/ss610.pdf.

9% See; Law No 2797 adopted on 4 February 1983. Official Gazette No. 17953.

% See: Law No 2575 adopted on 6 January 1982. Official Gazette No. 17580.
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input in any form. Basically, the number of departments and the personnel
rosters in the Court of Appeals and in the Council of State were increased.
496

The debate in the Justice Committee on the intended changes in
respective institutions was typical and symbolic of the “spirit of the time’—
extremely confrontational. The main opposition party—CHP—members
resigned from the Committee, and MHP members, having failed in either
obstructing the debate or making any amendments, abstained and lodged a
statement of opposition. The debate in the Committee was completed in
three days, thanks to ‘sufficiency of discussion’ motions regularly made by
the ruling party MPs and seconded/adopted again by themselves. The bill
was passed by the Plenary on 9 February 2011.%"

4.3.6. Military courts

The Constitutional changes of 2010 also included reaffirmation of limits
of the military courts’ atuthority.498 Crimes related to “state security,
constitutional order, and its proper functioning” covered in Sections Four
and Five of the Turkish Criminal Code*®, “even if they are committed by
military personnel” were excluded from the jurisdiction of the military

courts. This change would have far-reaching effects on not only civil-

“% |n the Court of Appeals, the departments were increased from 32 to 38, personnel from
250 to 387; the Council of State had 15 departments with two increase and personnel roster
was increased by 61. There were also some changes in the State Forensic Institute.

7 See: Law No 6110 adopted on 9 February 2011. Official Gazette No. 27846.

“%8 The Constitution of the Republic of Turkey; “Art. 145 — Military justice shall be
exercised by military courts and military disciplinary courts. These courts shall have
jurisdiction to try military personnel for military offences committed by them against other
military personnel or in military places, or for offences connected with military service and
duties. Those cases of crimes committed against state security, constitutional order, and the
proper functioning of this order, under any circumstance, shall fall within the jurisdiction of
criminal courts.”

#9% gee: Law No 5237, Turkish Criminal Code. Volume Two, Part Four, Section 4-Art 302-
308; Section 5-Art 309-316. 7 February 2013.
http://www.tbmm.gov.tr/kanunlar/k5237.html.
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military relations in Turkey but also on the general political climate.

Because, extensive trials in Special Criminal Courts>®

involving hundreds
of high-ranking military officers—which were made possible by this single
amendment—soon became a major point of contention between the
governing party and the opposition on one hand and their constituencies on
the other. The fact that such trials had already started as early as mid-2007,
i.e. initially lacking real legal jurisdiction, made this development even
more important and contributed to the already high polarisation and

confrontational attitude in Turkish politics and in society in general.

4.3.7. Aftermath

Unlike the Venice Commission, the European Union, initially, seemed
satisfied with the constitutional changes which received a clear endorsement
by the Turkish people. The only concern the 2010 Progress Report
registered was about the ‘military’ judges in the Constitutional Court. Even
the limited number of judges who were to be elected by the Parliament or
the simple majority required in the Parliament—which eliminated any
possibility for compromise between the majority party and the minority
opposition—*escaped’ the attention of the rapporteur.®® In the HCJP, only
the unchanged position and authority of the Minister of Justice within the

HCJP was raised as a point for concern.>® °* However, the European

%90 These controversial courts were finally closed in February 2014 and the case files they
were holding were transferred to Crimial Courts.

%01 «“There are three voting rounds in Parliament. In the third voting round the candidates
are elected by simple majority. No alternate members are envisaged. The involvement of
the Turkish Parliament in the election of Constitutional Court judges brings Turkish
practice closer to that of EU Member States. However, two of the judges are still military
judges. [...] As constitutional jurisprudence in a democratic system is a civilian matter, the
presence of military judges is questionable. In addition, [...] military judges might return to
the military justice system when their term in the Constitutional Court expires, which could
raise questions about their impartiality as Constitutional Court judges” (EC 2010: 13).

%02 “Overall, there has been progress in the area of the judiciary. [...] However, the Minister
of Justice still chairs the High Council and has the last word on investigations” (EC 2010:
14).
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Parliament was more straightforward in their assessment of the referendum
results. EP Resolution® welcomed the amendments “as a step in the right
direction”, called on the Government “to ensure that all political parties, as
well as civil society, are closely involved in the whole process”,
recommended that “the Venice Commission also be invited to participate”.
EP also made a very critical assessment as to the perception of the general
nature of recent changes:

[...Jjudicial independence and impartiality are among the keys to the
functioning of a pluralistic democratic society; is concerned that Turkish
judicial arrangements have not yet been improved sufficiently [...] asks
the government to implement the constitutional amendments adopted in
this area, with full observance of the separation of powers between the
executive and the judiciary, and of judicial independence and
impartiality, in accordance with European standards. (EP 2010: Art 13)

The elections for the HCJP were held on 17 October 2010—in less than a
month following the referendum. Ten full and six substitute members of the
HCJP were elected by first-instance judges and prosecutors with almost
total turnout. Candidacy was open to all judges and prosecutors, including
those working at the Ministry of Justice. The vote was secret, but
campaigning was prohibited by the Law No 6087.%% An appeal by
YARSAYV to the Supreme Election Board alleging unfair elections and

%03 Y ARSAV was also vocally critical of the political influence of the Ministry of Justice in
the HCJP: “Under Secretary of the Ministry of Justice is always under the administrative
control and political influence of the minister himself and this has not changed. The number
of HCJP members was increased but, in practice, decisions are still made by a small
group—of 3 or 4—still not democratic, nor representative” said one senior official.
Interview; 3 January 2012.

504 “Welcomes the adoption of constitutional amendments as a step in the right direction,
and urges their proper implementation [...] underlines at the same time, however, the
pressing need for overall constitutional reform transforming Turkey into a fully-fledged
pluralistic democracy [...]” (EP 2010: Art 6).

%05 See; Law No 6087 adopted on 11 December 2010. Official Gazette, 18 December 2001,
No. 27789. Art. 25.
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undue influence by the Ministry of Justice®® was rejected, on 24 October,
unanimously. The newly formed HCJP held its first meeting the next day,
on 25th.

In 2011, the views in EU—Dbased on the way constitutional amendments
were actually implemented and the Venice Commission’s input was largely
ignored—had already started to change, coming much closer to the Venice
Commission’s earlier observations:

[...] the system imposed by the Constitutional Court leaves no room
for election of minority candidates, [...] candidates who are elected by
the majority of the voters could take all the seats. Nomination of the four
non-judicial members of the High Council is left to the discretion of the
President of the Republic, whereas the Grand National Assembly is not
involved. The current provisions do not ensure permanent representation
of members of the Bar in the High Council. The Minister can veto the
launching of disciplinary investigations against judges and prosecutors
by the High Council. (EC 2011: 84)

The changes implemented in the Constitutional Court, through the Law
on the Organisation of the Constitutional Court and Trial Procedures in
March 2011, were also subject to criticism:

[...] Constitutional Court is insufficiently representative of the
Turkish legal community as a whole and still over-dominated by the high
courts. The influence of the Grand National Assembly over the
composition of the Constitutional Court is also inadequate, in terms of
both the number of members it elects and the choice of eligible
candidates. [...] The current election process in the Assembly does not

fully guarantee the Court’s impartiality. At the same time, the President

%% One YARSAYV senior member explained the rationale behind their appeal to YSK: “In
HSYK (High Council of Judges and Prosecutors) elections; justice minister—due to his
prerogative to authorize investigations on any wrong-doings by judges and prosecutors,
judicial investigators—and Heads of Judiciary Commissions in Court Houses—decided the
outcome, through intimidation and through a mixture of coercion and promises.” Interview;
3 January 2012.
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of the Republic plays an over-dominant role in the appointment process.
(EC 2011: 85)

Also EU was disappointed and certainly dissatisfied with the way the
whole process was handled, i.e. complete lack of ‘public consultation’,

transparency and inclusiveness.>®’

It clearly stated that; “[...] further steps
are needed for the independence, impartiality and efficiency of the judiciary

[...]” (EC 2011: 18).

4.4. The outcome: Turkey after the ‘reform’

Despite the ‘rather gloomy’ picture of the political scene after the
reforms, both the Turkish public and the international community—above
all the EU—although intuitively sceptical, was nevertheless hopeful of a
change. After the intense and wide-spread polarisation over the September
2010 referendum, ongoing court cases—Balyoz, Ergenekon, KCK
prominent among others—involving thousands of arrests, the so-called
‘Kurdish opening’ which came to dominate the public debate from mid-
2009 on, and the Syrian crisis with direct and deeply felt effects on Turkey
and Turkish domestic politics, the wishful- thinking was about emergence of
a ‘Turkish spring’. Actually, it was generally felt that this confrontational,
zero-sum politics was not sustainable. In the period leading to the general
elections of 2011, some sense of reconciliation, compromise—and in the
face of the developing dire situation in the Middle East—an attempt for
national unity, easing of political tension along with some loosening of the

restrictions on the media and greater respect for fundamental freedoms—

807 <[ . Jthe adoption of legislation implementing the September 2010 constitutional

amendments was not accompanied by broad and effective public consultation involving
stake holders in the country, despite government commitments to this” (EC 2011: 7). “The
upcoming review of the judicial reform strategy needs to be carried out with the
participation of all stakeholders, the Turkish legal community and civil society” (EC 2011:
19). “There is a need to review the existing (judicial reform) strategy in a transparent and
inclusive fashion, so that the revised strategy will be owned by the Turkish legal

community and the wider public” (EC 2011: 86).
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freedom of expression and freedom of press being prominent—were
wishfully anticipated. The onus, it was felt, was on the Government and the
leadership of the governing party as they came out of the referendum,
politically, extremely powerful—to an unprecedented degree in the modern
Turkish history.

In January 2011, as the general elections were looming over the horizon,
TUSIAD, wiping out the unpleasant memories of the previous year,
launched yet another ‘opening’ to politics and political parties. A TUSIAD
team led by Ms. Boyner visited the parties and former president Demirel, in

Ankara.*%®

Boyner expressed hope for “collaboration with all parties and
exchange of views during the election process”. She stressed
‘democratisation, new constitution, economy, judicial reform’ as priorities
and said that they were expecting “refined and civilised debate”. However
such expectations proved false and major confrontations between the civil
society and the Government—partly involving also MHP—dominated 2011
and 2012. This unfavourable state of affairs, gradually expanded to involve
also EU institutions and authorities, eventually having an indirect but
powerful negative effect on the democracy enhancing functions of civil
society organisations.

Prime Minister Erdogan himself participated in the opening ceremony of
the Open Government Partnership (OGP) Initiative in September 2011.%% In
OGP Action Plan (2012), the government declared that for the ‘objective’ of

‘active participation of citizens, non-governmental and private sector’—in

the policymaking process; “the aim (was) to increase the level of public

508 «TUSIAD Baskani Boyner’in son duragi MHP oldu”. 12 January 2011. Milliyet. 22 July
2012. http://www.milliyet.com.tr/tusiad-baskani-boyner-in-son-duragi-mhp-
oldu/siyaset/sondakika/12.01.2011/1338459/default.htm.

%9 “Erdogan Obama ile gorustu’. 20 September 2011, Haberturk. 25 March 2013.
http://www.haberturk.com/dunya/haber/671456-erdogan-obama-ile-gorustu, and;
http://www.akparti.org.tr/site/haberler/acik-yonetim-ortakliginin-acilis-torenine-
katildi/13156.
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participation in policymaking and implementation processes™.>'® Also there
were pledges regarding the freedom of the press, “to enhance the access of
all citizens to such information, so as to ensure that public oversight of
officials is made possible and easier, thereby providing for greater
democratisation and a free press regime” (OGP Action Plan: 2). But such
cliché statements did not make much difference in terms of implementing
even the basic principles associated with the concept of ‘open government’.

The decision-making, law-drafting and the legislative process for the so-
called Third Judicial Package presented yet another opportunity to test what
really changed—if any—in Turkey and in particular in the political system
and the political behaviour. In January 2012, Justice Minister Ergin
announced government plans to amend Art. 250 and Art. 251 of the Code of
Criminal Procedure (on organised crime and the authority and procedures to
investigate such crimes) , within the scope of the Third Judicial Package.’*!
Earlier, a split between the judiciary, or ‘parts’ of the judiciary—i.e.

Criminal Courts with Special Powers—and the National Intelligence

*19 For example, during the preparation of laws and other regulatory processes, “the
information (would) be shared with the public over www.regulation.gov.tr” (OGP Action
Plan: 5). http://www.opengovpartnership.org/country/turkey/action-plan.

> The Third Judicial Reform Package, consisting of some 88 “articles’, included
amendments in four different and mostly unrelated areas: Bankruptcy and Enforcement
Law, civil judiciary, criminal judiciary and freedoms of press and expression. Those
amendments were mainly related to Law No 2004, twentyseven articles; to Law No 5521,
one article; to Law No 5683, two articles; to Law No 1618, one article; to Law No 2575,
five articles; to Law No 2576, two articles; to Law No 2577, nine articles; to Law No 4054,
one article; Law No 2802, one article; to Law No 3402, one article; to Law No 3713, two
articles; to Law No 4301, one article; 5187, two articles; to Law No 5237, twenty articles;
to Law No 5252, one article; to Law No 5271, four articles; to Law No 5320, one article; to
Law No 5326, one article; to Law No 5352, three articles—nineteen laws, in one single
‘bag of laws’. Plus, one article amended Government Decree 190—dated 13 December
1983, and various articles of eight different laws. For details see the government bill dated
30 January 2012 “Yargi Hizmetlerinin Etkinlestirilmesi Amaciyla Bazi Kanunlarda
Degisiklik Yapilmasi ve Basin Yoluyla Islenen Suclara Iliskin Dava ve Cezalarin
Ertelenmesi Hakkinda Kanun Tasarisi”. 26 March 2013.
http://www.adalet.gov.tr/duyurular/2012/ocak/kanuntasarisi/tasari.pdf.
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Agency, that is the Under Secretary for MIT, had prompted the government
to provide a shield to the Under Secretary in office against a criminal
investigation launched by one of these courts—by passing a single-article
amendment to the Law on MIT. From then on, two differing views
emerged—and were hotly debated—not only within the governing party but
also in the wider political stage in Turkey in general. If and when enacted,
new articles would make it difficult for Special Courts and Prosecutors to
issue detention orders. In the face of serious resistance and unhappiness
about a change—in different circles and for various reasons—government
declared that this issue would not be included in the Third Package and gave
repeated assurances. This continued until the government forwarded the
draft bill—as promised—to the Parliament on 30 January 2012.

The bill was referred to the Justice Committee—and to the Plan and
Budget Committee and the Committee on the Constitution, as secondary
committees—on 2 February, then to the sub-committee of the Justice
Committee—on 15 February. The Justice Committee, after a long interval
of four months, completed its report in mid-June.**? The bill eventually
came to the Plenary, on Saturday 30 June 2012.

The most critical and controversial amendment—on abolishing the
Special Courts, so-called Art. 250 courts—was presented as a motion by the
governing party deputies, tabled only on the second and the last day of the
debate on this comprehensive package, on Sunday 1 July, thereby bypassing
the Committee—and effectively, also the Plenary—stage of the legislative
process. The law was adopted, at the end of a legislative marathon®*, on 2
July and was signed into law by the President on 5 July 2012.%** Because of
the way, such a major change was imposed on the Parliament, clearly
avoiding any debate not only in the Parliament but also in the general

public, academia, media and civil society, there occurred an immediate

512 Justice Committee Report, dated 12 June 2012. 26 March 2013.
http://www.tbmm.gov.tr/sirasayi/donem24/yil01/ss278.pdf.

53 Two sessions from mid-30 June to mid-2 July took about 40 hours.
> Law No. 6352.
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reaction, violent anger which prompted physical fight between the deputies,
followed by a short break by the Acting Speaker and then, the article was
passed by the governing party majority in a minute time. Since this
amendment was never debated—even the nature of it was not known—until

it was tabled in the Plenary®™

, the debate started immediately after—not in
the Parliament because it went into summer holiday for three months
starting next morning, but in its absence, outside the Parliament, further
heightening the already very high political and ideological polarisation in
the country.>*

Another test bed was the new education law which restructured the
Turkish education system radically. When the governing party introduced,
in February 2012, the so-called ‘uninterrupted education’®!” draft law,
TUSIAD objected to it and said that “the submission of this law proposal to
the Parliament—not even by the Government, but by a group of Deputies—
without initiating a participatory and comprehensive negotiation process,
had proven to have several shortcomings”.>*® Prime Minister Erdogan®*®

reacted aggressively and said: “These reactions are stale, out of date and

*15 One opposition MP, A. Riza Oztiirk—spokesperson for the CHP in the Justice
Committee—said in a live interview that; “this article of the draft law did not come to the
Committee. They (CHP) sought the text, before the Plenary session, from the governing
party officials to review and offer their views, but this was refused on the ground that ‘it
would be distributed when it was tabled in the Plenary’ anyway”. Habertiirk Tv. 03 July
2012, 14.20.

516 The EU 2011 Progress Report had warned, about nine months ago, that “the upcoming
review of the judicial reform strategy needs to be carried out with the participation of all
stakeholders, the Turkish legal community and civil society” (EC 2011: 19).

>17 Although it was called ‘uninterrupted’, in fact the new system introduced a system of
interruptions in the form of 4+4+4 years. It went into affect starting from 2012-2013
academic year.

518 «“T(USIAD’dan ‘4+4+4’¢ tepki”. 24 February 2012. CNN Turk. 21 July 2012.
http://www.cnnturk.com/2012/turkiye/02/23/tusiaddan.4.4.4e.tepki/650396.0/index.html.
59 “Erdogan TUSIAD’i fena fircaladi”. 28 February 2012. Milliyet. 21 July 2012.
http://siyaset.milliyet.com.tr/erdogan-tusiad-i-
fenafircaladi/siyaset/siyasetdetay/28.02.2012/1508808/default.htm.
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ignorant of the facts of Turkey” to which Boyner responded by stating that

she®?°

was “surprised by his reaction* and that it was “only normal for
TUSIAD to work on this subject and express opinions”. Erdogan®** hit back
by even harsher words: “We are not the government of the gentry, elites or
bosses. Nobody should behave with the reflexes of the old Turkey. The will
of the nation is above all. Everybody should be living with this and have to
stomach it”. A potential contact was avoided when Prime Minister cancelled
attendance to a previously planned opening in the city of Mardin, at the last
minute, early March.

Later on 8 March, during a ceremony>?? when Ms. Boyner was awarded,
by Economist, for the second time, the title of ‘Civil Society Leader of the
Year’, she said:

Civil society institutions are absolutely indispensable institutions of
democracy for us—the citizens—so that we can participate in
governance and have a relative say in the process of making rules that
govern our lives. On the other hand, unrestricted mediums for public
debate are certainly needed so that participants are encouraged, and civil

society organisations can exist, take initiative and work productively.

After this unusually coarse and abrasive exchange of salvos of
extraordinary nature, there started yet another stand-off between the two
parties. In less than four months time, mid-June 2012, yet another crisis, this
time over the Government attempts to reregulate the practice of ‘abortion’

523

came about.”* Again, as was the case the year before, Dpty. Prime Minister

520 «“Basbakanin tepkisine sasirdim”. 01 March 2012. Cumhuriyet. 21 July 2012.
http://www.cumhuriyet.com.tr/?hn=319010.

521 “patronlarin hiikiimeti degiliz”. 02 March 2012. Milliyet. 21 July 2012.
http://ekonomi.milliyet.com.tr/patronlarin-hukumeti-
degiliz/ekonomi/ekonomidetay/02.03.2012/1510058/default.htm.

522 Manset. March 2012. 19 July 2012. http://manset.tusiad.org/index.php/mart-2012/137-
uemit-boyner-yilin-sivil-toplum-lideri-oedueluenue-aldi.

523 “Bulent Arinc’tan carpici aciklamalar”. 15 June 2012. Sabah. 22 July 2012.
http://www.sabah.com.tr/Gundem/2012/06/15/bulent-arinctan-carpici-aciklamalar.
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Arinc—appearently because of their opposing views—directed hardly
concealed threats against TUSIAD. He said that “her careless outbursts”
were “disregarding (the interests of) her organisation”. They had just shaken
hands, only eight days ago—after a year-long resentment and lack of
communication.

Also, allegations about German foundations in general and Heinrich Boll
Stiftung Turkey in particular did not stop. In February 2012, one ‘witness’
said that there was a connection between the members of alleged terrorist
network ‘Ergenekon’ and German foundations in Turkey and Heinrich Boll
did make some payments at least to one of the accused in the case®®*. Head
of Heinrich Boll in an interview said that “the real problem they (Heinrich
Bo6ll) were concerned about was the fact that courts took this individual and
his allegations seriously”.*®

On the other hand, despite repeated assurances from the Prime Minister
and from the Speaker of the Parliament®*® himself who has been leading the
effort for drafting a brand-new and ‘democratic’ constitution, in mid-2013,
this aim looks like a bridge too far. The work of the Parliamentary
Conciliation Committee on the Constitution seems to have stuck in
fundamental disagreements over the articles, related—potentially—to a
‘Kurdish’ national identity and a regional home-land with autonomy granted

to a ‘Kurdish people’ within Turkey, relations between state-society-

524 “peringek ve avukatina durusmadan men cezasi”. 21 February 2012. Radikal. 25 July
2012.http://www.radikal.com.tr/Radikal.aspx?aType=RadikalDetayV3&ArticleID=107947
5&CategorylD=77&Rdkref=6.

525 «Ulrike Dufner: ‘AKP, AB reform siirecini devam ettirmek istiyorsa, bizi ve
Tiirkiye’deki sivil toplumu desteklemek zorunda’. Umit Sahin. 23 February 2012. Yesil
Gazete. 23 July 2012. http://www.yesilgazete.org/blog/2012/02/23/ulrike-
dufner-akp-ab-reform-surecini-devam-ettirmek-istiyorsa-bizi-ve-turkiye%e2%80%99deki-
sivil-toplumu-desteklemek-zorunda/.

526 “Yeni anayasayi halk yapacak’. 13 January 2011, Sabah. 25 March 2013.
http://www.sabah.com.tr/Gundem/2011/01/13/yeni_anayasayi_halk_yapacak.

and; ‘Cicek: Basin 6zgiirliigli geriye gitmez’. 14 July 2012, NTVMSNBC. 25 March 2013.
http://www.ntvmsnbc.com/id/25366461/.
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religion, and—partly connected to others—replacing the parliamentary
system with presidential system, as well as many other details.

Relations between Turkey and ‘Europe’ are also not giving any signs of
progress. To the contrary, immediately after the referendum of 2010 and
following the enacted laws critical for the judiciary, the EU adopted a
distinctly disapproving and critical posture towards Turkish government.
The main areas of concern have been freedom of the press, freedom of
expression and the independence of the judiciary, i.e. separation of powers
and accountability.

First, during a planned visit to Brussels in March 2011—Dbefore the
general elections—Prime Minister Erdogan was ‘unable’ to secure
rendezvous with the President of the European Council Herman Van
Rompuy and President of the European Commission Jose Manuel Barroso.
This visit was postponed twice and then cancelled altogether. When EU
Commissioner—for Enlargement and Neighbourhood Policy—Stefan Fiile,
after the elections, came to Ankara in July 2011, this time both President
Giil and Prime Minister Erdogan were too ‘busy’ to receive him.>*’

Discontentment and criticism were not restricted to the EU Commission
only. Venice Commission President Gianni Buquicchio, in an interview to a
Turkish daily>?® in August 2012, said that the Commission was not
consulted by the Turkish government in the drafting process of the new
constitution, despite earlier announcements to do so. He stressed that “the

involvement of the Commission in this process would contribute to the

527 ‘Devletin zirvesinden AB’ye ince mesaj’. 12 July 2011, Sabah. 25 March 2013.
http://www.sabah.com.tr/Gundem/2011/07/12/devletin-zirvesinden-abye-ince-mesaj.

528 “Venice Commission was not consulted by the Turkish government’. Selcuk Giiltasli, 07
August 2012, Today’s Zaman. “The power of the military has certainly been reduced to a
considerable extent. [...] The Venice Commission has not followed the Ergenekon case and
similar trials. While they have undoubtedly led to a decrease in the role of the military, we
are well aware about the concerns regarding the wide scope of the prosecutions, including
with respect to journalists and writers.” 17 August 2012.

http://www.todayszaman.com/newsDetail_getNewsByld.action?news|d=288848.
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domestic as well as international credibility of the process”. Furthermore, in
the context of presidential system debates in Turkey, he said:

[...] this would seem to be a risky step to take. Strong presidential
powers in countries that do not have a strong liberal tradition often lead
to an authoritarian government. The purpose of the new constitution is,
however, to move the country away from authoritarian structures. This

step would therefore run counter to the very purpose of this reform.

Although the government and the Minister of Justice had announced on
more than one occasion that the Venice Commission would be consulted
during the drafting process of the new constitution, this never happened.
When the Venice Commission took initiative and offered assistance in early
2013, the Parliamentary Committee simply refused it. However, President
Buquicchio continued to be vocal in his council—and warning—about the
current and, potentially, future shape of Turkish democracy.>*°

It seems that the EU’s future focus will be on institutions directly
concerned by political reforms in the judiciary and law enforcement
services, i.e. the police, on adoption and implementation of the acquis in
priority areas. The revised IPA, Multi-annual Indicative Planning Document
(MIPD) 2011-2013 for Turkey was adopted by the Commission in June
2011. It followed a sector-based approach and aimed to better focus
assistance on political priorities in order to achieve a greater impact.®®
European Parliament Resolution on the 2011 Progress Report on Turkey--
dated 29 March 2012—gave clear indications of this focus:

Expresses its full support for the drafting of a new civilian

529 “Turkey’s democracy not up to strong presidency: Venice Commission head’. 16
February 201, Hiirriyet Daily News. 25 March 2013.
http://www.hurriyetdailynews.com/turkeys-democracy-not-up-to-strong-presidency-venice-
commission-head-.aspx?pagelD=238&nid=41239.

530 |Instrument for Pre-Accession Assistance (IPA) Multi-annual Indicative Planning
Document (MIPD) 2011-2013 Turkey. 10 July 2012.
http://www.ab.gov.tr/files/ardb/evt/2_turkiye_ab _iliskileri/2_2_adaylik_sureci/2_2_7_turki
ye_ab_mali_isbirligi/2_2_7_1_ipa/2_2_7_1 11_diger_belgeler/mipd_2011 2013.pdf.
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constitution for Turkey as a unique opportunity for true constitutional
reform, promoting democracy, the rule of law, guarantees for
fundamental rights and freedoms (in particular freedom of expression
and freedom of the media), pluralism, inclusiveness, good governance,
accountability and unity in Turkish society [...] welcomes [...] the
decision to ensure equal representation of all political forces in the
Constitutional Conciliation Committee and the pledge to base the
drafting process on the broadest possible consultation of all segments of
society as part of a process which genuinely engages Turkish Society,
stresses that the new constitution [...] guarantee the separation of
powers, ensure the independence and impartiality of the judiciary, secure
full civilian oversight of the military [...]. (EP 2011: Art 8)

This was clearly a road-map for democratisation and “true constitutional
reform” in Turkey. The European Parliament also directed the Commission
to include “a detailed analysis of the progress of the implementation process
[of the 2010 constitutional reform package]” and “to closely follow the
aforementioned cases [investigations of alleged coup plans] and to publicise
the findings in more detail in an annex to its 2012 Progress Report”.

Commissioner Fiile, during a speech®*! in May 2012—soon after the
publication of EP Resolution—against a background of the ongoing work
on a new constitution, highlighted the need for “transparency”, an integrated
process that would “allow a compromise”, respect for “diversity of
opinions”. He expressed ‘hope’ for a “swift adoption of the Third Judicial
Reform Package” and that the Fourth Judicial Reform Package—in the area
of freedom of expression and the media—would soon follow. “These issues
(would) have (their) particular attention when preparing this year’s (i.e.,

2012) progress report” he warned.

531 Commissioner Stefan Fiile speaking in Brussels. 15 May 2012. Speech 12/360.
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/12/360&format=HTML
&aged=0&language=EN&guiLanguage=en.
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2012 Turkey Progress Report, in terms of the political criteria,
particularly ‘democracy and the rule of law’—not surprisingly—was the
worst report card of all-times. According to this report:

- Political life is characterised by limited dialogue and frequent tensions,

- Concerns persisted over the rights of the defence, lengthy pre-trial
detention, excessively long and catch-all indictments, wide scope and
shortcomings in judicial proceedings,

- Investigations tend to expand rapidly; the judiciary accepts mainly
evidence collected by the police only or supplied by secret witnesses,

- (Constitution drafting) There are some limits on transparency, with
submissions to the committee by civil society and others removed from or
not published on the internet,

- Few of the capacity concerns identified by the 2010 Parliament/SIGMA
Peer Review have so far been addressed; proper functioning of the
Parliament yet to be ensured; due attention needs to be paid to reform of the
Parliament’s rules of procedure; oversight of the executive,

- Key legislation was adopted with insufficient preparation and consultation.
- Members of the government reacted virulently to criticism voiced by the
media or civil society and brought court cases on a number of occasions.

- Consultation of civil society remains the exception rather than the rule.
(EC 2012: 5-10)

The European Parliament’s Resolution on the Progress Report just
paraphrased these observations and expectations, and reiterated that “the
rule of law at the heart of the enlargement policy, and confirmed the
centrality in the negotiating process of Chapter 23 on judiciary and
fundamental rights, and Chapter 24 on justice, freedom and security” (EP
2012).

The Fourth Judicial Package was submitted to the Parliament on 11
March 2013. It aims to strengthen human rights, fair trial, freedom of

expression, freedom of press, prevention of long detention and trial periods.
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If it will serve its stated purposes or will remain as ‘window-dressing’
remains to be seen.

In terms of the specific expectations of the civil society, the policy
outcomes related to the judicial reform have mostly met those originally
prescribed and advocated by the civil society as a whole. Both the
Constitutional Court and the High Council of Judges and Prosecutors have
been restructured, a role—albeit less than significant—has been given to the
Parliament in the selection of the Constitutional Court judges (but not
members of the HCJP), the authority of the President in the selection of the
Court judges has been reduced—albeit symbolically, the term of duty of the
Court judges has been limited. Looking at this outcome ‘only’, it can be
argued that the civil society has been largely successful in its quest for a
reform in the Turkish judicial system by having an influence on the policy
outcomes related to this reform. However, looking into details, the general
picture is rather bleak. Two questions stand prominent here: first, if this was
the result of civil society’s success or of ‘other’ factors; if so, what was the
part played by the civil society, if any. Secondly, as the reform package was
taken as a complete whole, what was the effect of some details—that were
overlooked or excluded—on the whole package?

The evaluation, on the part of the civil society, of success or performance
so to speak, confidently, or the share of the civil society work within the
overall ‘success’—in relation to others—is not easy. TESEV, for example,
in their 2010 Report>** which covered the period leading to and including
the constitutional referendum and other developments related to the judicial
reform, included some ambitious, pretentious and even ostentatious
remarks: “a communication strategy planned in detail for reaching the
public [...] interest in and the use of TESEV documents/publications by the

media, academia, politicians, bureaucrats and diplomats as a reference [...]

>*2 See; TESEV Board of Trustees 24 February 2011 meeting, , 2010 Activity Report, 2011
Programme and Budget. 11 January 2012.

http://www.tesev.org.tr/UD_OBJS/PDF/Genel/ TESEV%202010%20Faaliyet%20Raporu.p
df.
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developing partnerships with civil society organisations and other
institutions, individuals”. TESEV also aimed for “increased visibility [...]
reaching wider audience inside and outside of Turkey through the use of
new means of communication such as social media” and “new partnerships
on common projects”.

To what degree such self-evaluations of the civil society are reflecting
the reality and if the judiciary in Turkey is now independent, impartial and
efficient—as anticipated at the outset are difficult to judge. In other words,
civil society did not aim democratic reforms in the judiciary simply for sake
of reform, but for improving and advancing the independence, impartiality
and efficiency of the Turkish judiciary. If the policy outcomes aimed by
civil society have been mostly materialised but nevertheless the practical
outcomes aimed at the outset have not come about, then we are faced with a
problematic situation. There are some clues to this fundamental question in
some critical details of the reform package.

The presence of those, in HCJP, coming from the executive branch has
continued, a mixed model—for the election of HCJP members—in which
the Parliament would play a role has not been materialised, and the
Parliament elects Constitutional Court judges—in effect—with simple
majority. Also, a holistic approach—need for a democratisation package,
rather than a piece-meal approach—and consensus and compromise in the
Parliament and elsewhere in the political system, as advised by the civil
society, have certainly not come about.
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Chapter 5
Findings and Conclusions

“Whoever knows he is deep, strives for clarity;, whoever would like to appear deep
to the crowd, strives for obscurity. For the crowd considers anything deep if only it
cannot see to the bottom: the crowd is so timid and afraid of going into the

15533
water.

This thesis aimed to determine and explain the role and the relative
influence of civil society on policy outcomes. In this chapter, civil society’s
input, role and the resulting influence on issue articulation, political
decision-making, drafting of texts and legislation are discussed against other
actors, factors, influences and put into context vis a vis policy outcomes.

In validating the findings some other key studies as well as EC Reports
and EP Resolutions were also consulted. SIGMA Peer Review Report of
2010°** and STGM Impact Evaluation Survey (2005-2010)* Report among
them are prominent.

The reform process, particularly after mid-2007, progressed along with
an intensive political debate over the general direction the political regime
in Turkey is heading and an unprecedented scale of court cases based on
allegations of coup attempts. These court cases of historical importance and
of extreme political sensitivity involved not only hundreds of high-ranking
military—active and retired alike—but also others in bureaucracy,
academics, journalists, civil society leaders and opposition politicians—to

include even some former AKP MPs, members, supporters.>*® They

533 Friedrich Nietzsche, Beyond Good and Evil.

534 SIGMA Report of 2010, took an x-ray of not only the TGNA but also—perhaps more—
of the Turkish political system with all its shortcomings, flaws and illnesses.

5% STGM Impact Evaluation Survey (2005-2010) Report, provides a comprehensive
assessment of the needs of civil society in Turkey for development.

53 The amendments to Art 301 of the Turkish Criminal Code which entered into force in
May 2008, introduced a ‘permission’ by the Minister of Justice in order to launch a

criminal investigation on the basis of this particular article. This led to a significant decline
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contributed to further deterioration of the already problematic state of
freedoms of expression and the media.

The legal framework—which was too ambiguous anyway—was often
interpreted in a restrictive way by public prosecutors and judges and this led
to frequent prosecutions of journalists for breaches of the confidentiality of
investigations or for attempting to influence a fair trial. As such
prosecutions became common for journalists who were critical of the
government policies and extended to cover other forms—and groups—of
political opposition, the media became too concerned with its own survival,
applied self-censorship and distanced itself from any initiative that could be
interpreted by the Government—and public prosecutors—as interference in
politics, i.e. political opposition. This included civil society and its
‘democratisation’ programmes.”’

Particularly during the period from mid-2009 through mid-2011 was
important in terms of the timing and concentration of civil society’s effort in
this respect as they directly participated in the debate related to the overall
reform process.

Under such circumstances, to make a rational and objective evaluation of
the success of civil society in supporting democratisation in Turkey in
general and its effective role in the decision-making, legislative processes
and on policy outcomes in particular is a real challenge. Generally, it is
difficult to detect stable patterns in relations between civil society and the

‘society’ as a whole, in those between civil society organisations

in prosecutions compared with previous years. However, the main problem—restrictive
interpretation by prosecutors—hence legal uncertainties due to misuse of judicial authority,
along with the political pressure on the media continued.

537 EU authorities while admitting the importance of these investigations, nevertheless
voiced some concerns from the beginning. Commission, in 2009 Report, indicated that
certain media outlets “were discriminated against” and “senior political leaders”—in an
open reference to the Prime Minister himself—*“called for a boycott of newspapers and
television channels” (EC 2009: 17-18). The European Parliament also accused the Turkish
government of allowing “legal proceedings to be used as a pretext to exert undue pressure

on critical journalists, academics or opposition politicians” (EP 2009: Art 11).
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themselves, and their relations with the state, i.e. for all practical purposes
the government.

A recent study focusing on the same subject as this paper, found that
“[...] the contribution of civil society to democratic consolidation in Turkey
is limited, but not totally absent” (Torus 2010: 166). However it limited this
contribution to ‘agenda-setting’, in other words ‘issue articulation’. The
same study suggested that “[...] for a more comprehensive evaluation of
civil society in Turkey as a contributor to democratic consolidation one
should consider the complexity of social change and mobility among the
Turkish society” (Torus 2010: 167).

Morlino (1998) calls this so-called complex social change and mobility, a
‘crisis’. ‘Crisis’ is the opposite of ‘institutionalisation’, “the process by
which organisations and procedures acquire value and stability”
(Huntington 1968: 12).

In such a crisis environment the EU Turkey Progress Report of 2011
found the inclusion of civil society organisations in policy processes “still in
a nascent stage” (EC 2011: 28). Against this background, below are the
findings of this thesis which largely confirmed this observation.

5.1. Main findings

Civil society’s contribution or participation in policy-making, i.e.
decision-making, drafting and legislative processes, is not sanctioned in
Turkey neither by the Constitution nor by the Parliament’s Rules of
Procedure or any specific law. Furthermore, legal, administrative, political
and mental/cultural infrastructure for civil society ‘participation’ is largely
absent. Therefore civil society’s effort for getting a foothold is an uphill
battle fought with a lot of sweat and toil, against various actors and
overwhelming odds.

This thesis has concluded that; the influence of civil society on policy
outcomes—particularly on those primarily of political nature—in Turkey
is negligible. In terms of having an impact—any impact—on policy

outcomes through direct or indirect participation in decision-making

344



mechanisms, it is difficult to talk about a clear-cut success of the civil
society in Turkey, that would justify the resources dedicated. However, in
terms of capacity building in civil society, improving networking,
cooperation with the media, adopting a more assertive posture, international
cooperation, learning to work through the state apparatus and reaching out,
clearly, there have been important developments that can be considered,
with a long-term perspective, success. The results of such successes will
only be seen and better measured or qualified in coming years.

It can only be argued that there is a ‘start’ or a ‘beginning’ for the civil
society to have an influence, if anything, on policy outcomes. It is simply a
modest positive step, slowly moving forward, occasionally with some
important setbacks and against major political, institutional and cultural
challenges, even extremely strong attitudinal resistance at the individual
level.

The Turkish political system and the dominant political culture is not
prepared to relinquish a place to civil society, let alone a role as an actor in
politics or to accommodate civil society otherwise. Civil society is not
recognised nor respected as a legitimate partner. It must be noted that there
is a huge difference between ‘political’ topics (in other words, those
primarily related to politics and political balance of power) and others—e.g.
economic, social, financial, technical—in terms of accepting or tolerating
civil society input in the decision-making or legislative processes. In the
latter case, political tolerance—but still not participation per se—is more
forthcoming.

In 2001, there was an advocacy coalition—to include civil society—for
security sector reform, but in 2010, during the judicial reform process this
had been replaced by a two-level game symbolically—and typically—
involving the EU, but excluding civil society (even the Venice
Commission). The political leadership, i.e. Prime Minister, the governing
party’s programme/political aims and the EU accession process—as far as

its requirements overlap with the former two—have largely determined the
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policy outcomes. One senior civil society official described the ‘selective’
nature of consultation in a sarcastic way:
Taking and accepting inputs from the civil society is rather arbitrary
(tur. keyfi); it all depends on if policy alternatives offered are in line with
the intention and aims of the Government or not. If they are in line with
the already established policy, then, they are ‘taken’ into consideration.

Otherwise, our reports are utilised as ‘ﬂower-pots’.538

Consequently, civil society is only influential and ‘inspiring’ as its aims
coincide with those of the political leadership and only when strongly
supported by the EU accession process and or global civil society, i.e.
because of their ‘instrumental’ quality—as perceived by the Government
and other key decisionmakers, NOT because of the intrinsic value of
recommendations or suggestions offered by civil society. The ‘selective’
nature of heeding the requirements of the EU accession process can
typically be seen in the absence of any progress in some fundamental areas,
repeatedly advised by respective EU authorities, such as the law on political
parties, electoral law, 10% minimum electoral threshold for representation
in parliament.>*°

One of the two main problems faced by civil society in Turkey is the
opportunity to participate in legislative and political decision-making
processes—the other being stable funding, i.e. financial survival, not
necessarily in this order. Because of the pre-eminent position of the
executive and the resulting—fundamental-—question of separation of
powers in Turkey, as well as the increasingly deteriorating state of freedoms

of expression and the press>*° civil society has had but one choice of

538 Interview; October 2011.
539 “[...] reiterates, yet again, the importance of a reform of the law on political parties and

of the electoral law, with the lowering of the 10% minimum threshold for representation in

parliament [...]” (EP 2011: Art 4).

50 Ep emphasised these aspects in March 2011; <[...] the crucial role of a system of checks
and balances in the governance of a modern democratic state which must be based on the

principle of separation of powers with balance between the executive, legislative and
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approaching the executive. Civil society, dedicated its already scarce
resources primarily at seeking to influence the executive stages of law-
making. Civil society efforts on political parties—other than the governing
party—were based on a sense of democratic ‘politeness’ rather than
practical expectations for support to current legislation and/or basic political
decisions. The Parliamentary stages of the legislative process—Committees
and the Plenary—were largely ignored. In the face of a clear ‘conflict of
interest’, this brought with it an inevitable conflict with the executive,
alienated the political opposition and resulted in a few, if any, ‘allies’ for

civil society.

5.2. Processes and actors

The main problem of ‘participation’ is about the ‘nature’ of participation
or what is understood by the word ‘participation’ by various actors: one-
time, one-way consultations without a dialogue. When even this
occasionally happens, it is when essential policy decisions are already made,
policies formulated, legislative texts are drafted. One civil society
representative explains how it should be: “Restructuring built-in
mechanisms at each level of policy formulation, rather than simply taking
views in a perfunctory fashion with indifference” (Agduk 2010: 120). “Only
then, “participation could possibly contribute to the legitimacy of political
decisions taken through such processes” she explains.

Furthermore, this opportunity for ‘consultation’ is extended or granted to
civil society—in the form of groups, individuals or organisations—
representing similar or closer views to the already formulated policy rather
than to those of differing position.

Turkey and the Turkish political system is a showcase—and a test bed—
for what Smith (2005) discusses as ‘barriers to participation’ by civil

society, particularly; “conflicting policy imperatives for public authorities,

judicial functions, on respect for human rights and fundamental freedoms—in particular
freedom of expression and the freedom of the press—and on a participatory political culture

truly reflecting the plurality of a democratic society” (EP 2010: Art 4).
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organisational and professional resistance to participation, a failure to
respond to the outcomes of participation, lack of cultural change in public
authorities, lack of trust in authorities or scepticism that participation will
make no difference” (106-08).>*

The tendency what one interviewee described as “What people want

versus what people should want**

overrules and overrides personal
attitude, controls the behaviour. One other interviewee, a senior civil society
official sounded frustrated with the way civil society was received: “The
main problem is that political actors, government, parliament are
disinterested (tur. ilgisiz) in (our input). They—in the Parliament—invite
civil society and listen to them but then do not mind at all. They listen to
and then forget whatever civil society says, even say ‘shut up’. This is
unacceptable. It’s a show, it is artificial (tur. yapay) (not sincere a search for
input or participation from civil society)”.>*®
Opportunities for civil society participation did exist, sometimes were

encouraged, even sought after.>** However the differentiation between
politically more sensitive and less conflictual subjects at hand is of extreme

importance. ‘Political” items, questions are simply no-go areas for civil

1 Others: “Poorly executed participation, lack of dedicated resources for participation, a
lack of clarity about the aims of participation at national and local level, a lack of creativity
and imagination in designing engagement strategies, a tendency towards ‘incorporation’ of
citizens into official and bureaucratic ways of working, a tendency to engage ‘natural
joiners’, often no incentive for citizens to participate, lack of awareness of opportunities to
participate” (Smith 2005: 106-08).

>2 Interview; March 2012.

3 Interview; October 2011.

> For example the Law on the Committee on Equality of Opportunity for Women and
Men, Art. 4 calls for consultation from a wide range of institutions, public and private alike,
including civil society institutions. Art. 4 - [...] (2) The Committee may benefit from the
studies of public body and institutions, universities, civil society organisations and public
professional organisations which are active in the field of interest of the Committee. (3) The
Committee may, if needed, consult relevant experts. [...]. Law No. 5840, adopted on 25
February 2009. Official Gazette 24 March 2009, No 27179. 03 March 2012.
http://www.tbmm.gov.tr/komisyon/kefe/act.htm
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society and can easily turn into political mine-fields where politicians would
like to navigate without ‘company’ or ‘council’.>*> One senior member—
and one of the original founders—of TUSIAD, recently illustrated this
major obstacle to participation by the civil society in cynical words: “One
may fight for the economy with governments, but shall not fight a political
battle. Politician does not like who talks too much, but he likes whoever
likes him.”>*

While ‘none’ of the civil society organisations in Turkey pursued an
aggressive media campaign, the media was also less than eager for such a
role in support of civil society.

There are four ‘black boxes’ in the legislative process into which civil
society has very little chance to enter to have an influence on policy
outcomes: ministries, political parties, Office of the Prime Minister, Office
of the President.

Black Box 1: Although drafting of laws in ministries is the first and—in
terms of the ‘quality’ of the law-making—the most critical phase of the
legislative process, civil society is almost completely excluded from the
work in ministries. Even naming or deciding potential ‘partners’—in civil
society as well as academia, private sector and state institutions—in an area
which is being regulated by a draft legislation at hand is a challenge because
there is no such a ‘list’ regularly updated, nor is there an office for
managing communication with such partners.

Black Box 2: Civil society in Turkey has very few, if any, systematic,

institutionalised links to political parties, hence very little effect on the

>3 «For example in the area of ‘energy’ there was so much enthusiasm to such a degree that
we could not possibly meet expectations and demands. But in the area of ‘democratisation’
they neither demand nor support. When we attempted to send a copy of our report on the
Kurdish Question—and the work on the new draft Constitution—to each MP, about 150
were returned from the Parliament”. Interview; October 2011.

> Halit Narin; “ Hiikiimetlerle ekonomi kavgasi yapilir, siyasi kavga yapilmaz. Siyasetci
cok konusani sevmez, kendisini seveni sever.” 10 February 2013. Haberturk. 10 February
2013. http://ekonomi.haberturk.com/is-yasam/haber/818680-720-milyon-dolarimiz-var-

veremiyoruz.
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policy outcomes formulated or initiated by parties or their MPs—to include
the ruling party. Each political party has its ‘own’ civil society which is
considered an extension of the party organisation. Other parties’ civil
‘societies’ are mutually considered hostile and any contact is strictly
avoided. As for the ‘independent’ civil society, i.e. that is not closely and
openly associated with any one political party—Iike those four civil society
think-tanks studied in this paper—a safe distance, the best, is carefully
maintained. Parties try ‘very hard’ to stay clear of any open contact let alone
cooperation with them, unless they are really obliged for face-saving
purposes. “We do not aim to influence political parties’ central
administrations. We try to talk to those MPs who value our work and eager,
at least prepared to talk to us” explained one senior staff in a civil society
think-tank, in desperation.>*’

Black Box 3: Office of the Prime Minister is as impenetrable as other
black boxes—bureaucracy in ministries, and political parties. The
initiatives which governments have pretended to have taken, have not
resulted in any real change that would facilitate civil society’s access to
decision-making mechanisms, even at this office. Prime Minister’s Office is
also a black-box otherwise. Once the draft bill comes from the ministry, it
can change completely, before being forwarded to the Parliament for the
committee work. And most of the time, there is very little that can be done,
then.>*

Black Box 4: Although the President has constitutional authority to
influence policy outcomes he has not made an effective use of this

opportunity particularly during the judicial reform process when it was most

7 Interview; September 2011.

58 For example; Collective Labour Relations Act (Toplu Is Iliskileri Kanunu) was prepared
by a joint commission composed of representatives from the Ministry of Labor and Social
Security, labor unions and employers’ unions. But the draft sent by the Government to the
Parliament was completely different in important aspects such as the 3% membership ratio
threshold required from labor unions to enter into labor negotiations. See; Government Bill,
dated 31 January 2012. 13 February 2013. http://www2.tbmm.gov.tr/d24/1/1-0567.pdf.
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needed. The attempts made by civil society and academia to urge the
President to intervene were unsuccessful.

A fifth ‘box’, Parliament, represents a box open, but ‘closed’. The forms
and conditions under which civil society can present their views to
Parliamentary committees, how these views can be capitalized on and are
reflected in committee reports are not regulated in the Rules of Procedure.
One way is to make their reports and other publications available to
committee members, individual MPs, particularly to Committee chairmen,
ideally by personal visits. Some civil society organisations did try this.
However, as usual; there was limited time, it was one-way—i.e. in the form
of offering input, not engaging into a dialogue. Besides, both sides, i.e. civil
society and parliamentarians, were fully aware of the inability of the
Parliamentary committees to challenge Government policy. The logical
assumption that their value is properly appreciated and they are given
priority for a reading and/or are summarised for the MPs—Dby their advisors,
or committee members—nby staffers, does not hold. One senior staffer in a
‘key’ committee, when questioned, exclaimed: “There are no documents
arriving from civil society organisations. Members in the Committee even
do not read what WE prepare for them. There is no interest (in any
publication)”.>*

Therefore, unless a general cultural transformation of the understanding
on ‘participation’ occurs and some legal measures for civil society
participation—to cover the whole process starting, particularly, from the
drafting stage in ministries—are introduced, partial improvements and
palliative measures would simply make civil society participation more

complicated and cumbersome, but not improve it.

5.3. Cultural hurdles and civil society
Since key political decisions on politically sensitive subjects such as
‘reform’ were made in small, closed groups, civil society did not have a real

chance or opportunity to involve in any form in the judicial reform process

9 Interview; March 2012.
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in 2010-2011. However when the matter in hand was not politically too
sensitive and the general sentiment in the public was in line with
Government’s political aims, as was the case during the NSC reform
process of early 2000s, there was some chance for the civil society to
participate. Even then the participation was mostly symbolic, in the form of
‘offering’ input.

Since civil society—threat to absolute political power—was not
recognised as a legitimate actor in Turkey, politicians, i.e. key actors in the
legislative process, were also restricted and restrained by the anticipated
public perception of the legislative initiatives if they involved civil society.
This was more of the case when issue articulation was led by the civil
society or the political initiatives were supported by them. During the
judicial reform process in 2010-2011 ‘distancing’ was mostly the preferred
form of relation with civil society. There was a complete air of ‘secrecy’.
When access was possible, it was limited and restricted, when information
was made available, it was sporadic and inconsistent.

The dominant culture of the Turkish elite, ‘looking” self-reliant,
confident of his/her competence, in most cases did not lead to a real interest
in civil society products, inputs, alternative approaches, even when they
were made available and/or accessed.

As the tendency of ‘avoiding clash’ with the executive , i.e. governing
party, became a common feature of the political system, participation
‘allowed’ in a particular legislative business was simply aimed for
‘legitimising’ the already decided upon outcome rather than benefitting
from civil society input.

Advisory dynamics are formalistic, composed of small nucleus of close
and permanent advisors. Political appointments have politicised and
devalued bureaucracy. As a predominant leader becomes the ultimate
decision unit, group-think dominates the decision-making environment.
Shared-images, analogies and metaphors play a strong role in political
decision-making. In such an environment, individuals—bureaucrats in

ministries, MPs in parliamentary committees or political parties—when

352



even faced with a moral dilemma, that is a conflict between their own
values and utilitarian demands of daily ‘politics’ or expectations of a
predominant leader, choose to violate their own standards.

The obsession with ever speeding up the legislative process rendered any
involvement—that would slow down the legislative process—from outside
‘actors’, but particularly from civil society, unwarranted and unjustified.

On the other hand, civil society itself, in most cases, was the major
obstacle to its own success. Absence of development in civil society
networks was a major shortcoming. Inter-agency interaction and
cooperation remained limited to interpersonal relations between ‘friends’.
Real, systematic, effective cooperation with other civil society
organisations—for the purposes of democratisation reforms—was
negligible. ‘Networking’ with international civil society organisations—and
others—was largely one-way and mostly restricted to providing or receiving

funding to various projects.

5.4. Role of the European Union and global civil society

The EU aid to civil society in Turkey has not enjoyed the much needed
political support and synergy that could come from better coordination and
‘serious’ work. There was almost no real ‘political’ ownership of the reform
projects supported. They have been implemented in a piecemeal fashion and
the results, naturally, have not been too impressive.

Lack of a proper understanding of the ‘EU” and EU accession process—
coupled with the mistrust traditionally associated with the West—has given
rise to a general suspicion in Turkey. There was very little, if any, that was
done to ensure correct perception of the EU and this publicity problem
directly and indirectly hampered civil society’s effective functioning in
reform process.

The suspension of negotiations with the EU and the perceived
indifference on the part of the Turkish government also had a negative
effect on civil society and its democratisation efforts.
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Global (international) civil society’s principle of ‘dealing with
governments’ worked against the very purpose of such projects—
encouraging the government to reform. Their views were taken but not
always implemented. In the absence of the ‘ownership’, national
counterparts often represented the main obstacle to efficient
implementation. There was a complete lack of cooperation even
communication between the international civil society organisations and
Turkish ones and even among themselves, making partnership and
networking very difficult.

Foreign civil society organisations (foreign embassies) and the EU in
general, being well aware of the extremely polarised political climate in
Turkey were—understandably—reluctant to adopt a more assertive stance.
They shied away and generally maintained a physical and emotional

distance from the reform process—until after it was ‘completed’.

5.5. ‘Cemaat’>™
The seemingly eternal cultural conflict in Turkey has always been

between the secular and the religious—centred around the role and place of
religion in politics and in society as a whole. As the overwhelming majority
in Turkey today—=85% —defines themselves as ‘religious’, gives priority to
their Muslim identity over national identity, 60% believes that ‘having a
strong leader’ is a ‘good’ thing and this trend is on the increase, is worrying
for democratic consolidation.

This study has focused on a particular aspect of civil society—the role
and influence on policy outcomes related to democratisation—in a relatively

short period of time. However, the influence of increased religiosity and the

0 ‘Cemaat’, meaning ‘community’, particularly religious community—congregation—in

Turkish, is associated with a religious order called ‘Nurculuk’. It has a long and
controversial history in Turkey and is sometimes referred to as ‘Giilenist Movement’ after
the name of its current leader, Fethullah Giilen. For two different views of the movement
and its political ambitions see; (Yavuz & Esposito 2005) and (Sharon-Krespin 2009); for an
outsider view of the current developments related to the Gulenist network’s alleged

involvement in domestic politics and influence in judiciary and police see; (Jenkins 2012).
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long-term cumulative effects of those organisations—claiming the status of
‘civil society’ but representing less than democratic a culture, denying
"voice" and "exit" to their members—on the overall democratisation process
and political decision-making, hence policy outcomes in Turkey requires
thorough and separate studies.

The influence of ‘Cemaat’, its claims to civil society status, and the depth
of its penetration in state institutions—particularly, but not exclusively, in
the judiciary, police, army and certain state bureaucracy—is a commonly
expressed view and this view has not been challenged by even one single
interviewee. It is argued that this independent and autonomous network,
allegedly infiltrated into all major state institutions—until recently in
cooperation with the Government and under its protection, but increasingly
in conflict with it—controls all major policy decisions> and has largely
decided the policy outcomes throughout the 2010-2011 reform process,
especially in the area of judicial reform. This suggestion and its examination
go beyond and outside the scope of this research. However, this
phenomenon may be the missing link or the Higgs boson of the Turkish
politics—predicted to exist, but not confirmed with certainty yet—as
touched upon in parts of this study, without which one cannot explain many
political developments, including some of the policy outcomes in security
sector and judicial reforms, as well as the court cases or endless
investigations, some still without any conviction or acquittal, for over five
years now. The fact that almost no debate—particularly on bills/drafts of
major importance—in the Parliament goes without frequent reference to
‘Cemaat’ by the political opposition—and is never denied by the governing
party representatives—is testimony to this weird and extraordinary
phenomenon of Turkish politics®* which requires a separate study.

**! Those who talked on the subject of ‘Cemaat’ indicated that “the relative weight and

control of Prime Minister (Erdogan) personally and the ‘Cemaat’ on the policy outcomes
related to the judicial reforn (was) 9 and 10—over 10—respectively”.

%2 Debate on the Third Judicial Package. TGNA, Minutes of Session 129. Sunday 1 July
2012. 27 March 2013.
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5.6. Conclusion

Civil society’s council and advise on democratisation in general and
reform of the security sector and the judiciary in particular have been in line
with those of the European Union. In terms of legal measures, transparency
and accountability for improved political oversight, there has been
considerable progress. However, this ‘oversight” has remained mainly
restricted to that of the Government. The Parliament—and the society as a
whole—are still far from being able to provide any meaningful input to
policy-making or to have a real supervisory role over the execution. Failing
to adopt a holistic approach, the interconnection between various
dimensions of the democratic ‘reform’ process in seemingly separate areas,
such as accountability, transparency, pluralism, participation and
separation of powers, above all rule of law, has been overlooked in Turkey.
Also overlooked, has been the concept of good governance, in other words,
the ‘technical’ nature of policy-making process—that is efficient and
effective policy-making.

The Army has effectively—and seemingly irreversibly—withdrawn from
politics and come under political control. The judiciary has been almost
completely restructured. However, the security ‘model’ still remains the
same. The NSC no longer has the executive power, but still Turkey does not
have a properly working national policy decision-making system, involving
the Parliament—as a vital player, transparent, open to inputs and criticism
from civil society, media and the public in general. The key issue—an
integrated MoD and general staff—is still missing from the political agenda.
The potential risk awaiting Turkey, then, is a symbolic move making the
military ‘subordinate’ to the political authority, but leaving the decision-

making system as it has always been—inefficient.>

http://www.tbmm.gov.tr/develop/owa/tutanak _g_sd.birlesim_baslangic?P4=21215&P5=H
&PAGE1=2&PAGE2=231.

%53 The Parliamentary Conciliation Committee on Constitution, drafting a new constitution,
agreed on an article that would make the Chief of the General Staff answerable to the
Minister of Defense rather than directly to the Prime Minister. ‘Genelkurmay Savunma

Bakanligina baglaniyor’. 21 February 2013, Radikal. 5 March 2013.
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In terms of a significant role given to the Parliament in the selection of

the Constitutional Court judges and the members of the HCIP>>

, reducing
the authority of the President in the selection of judges, ending the presence
of those, in HCJP, coming from the executive branch, much action are still
to be taken. So the current picture, in terms of the cases studied in this
paper—reforming the National Security Council and the high judiciary—in
mid-2013—is a mixed one, in other words, the glass is barely half full.

The security sector reform period of 2001-2006 witnessed a kind of elite
settlement and created an air of optimism. However, weak commitments to
democracy, general lack of social trust and civic competence did not allow
this settlement develop into a convergence and a political stasis settled. One
outcome of this development was the almost complete replacement of elite
by a ‘counter-elite’. As a result, during the judicial reform process half a
decade later, paradoxically, majority rule suppressed the opposition and
minority views. This was followed by an elite disunity and frequently
shifting pacts excluding certain groups.

With regard to overall democratisation, the picture is rather gloomy.
Civil society’s central message ‘holistic’ rather than a piece-meal approach
to democratisation, the need for a democratisation ‘package’, advise for
consensus and compromise in the Parliament in particular and in the
political system in general notwithstanding, the Turkish political system—as
reflected in both the European Commission Progress Reports and the

European Parliament’s Resolutions—has turned more authoritarian,

http://www.radikal.com.tr/Radikal.aspx?aType=RadikalDetayV3&ArticleID=1122329&Ca
tegorylD=77.

> Both CCEJ and Venice Commission argued that “the method employed to select the
members (of HCJP) is as important as the composition of the judicial council in terms of its
autonomy, and ultimately on judges’ and prosecutors’ security of tenure” (CCEJ, para 18;
Venice Commission: para 29). It was announced by the Minister of Justice during the
meeting he held on 5 September 2009 with the press that some members of the HCJP were
to be elected by the National Assembly. But this never happened and even not included in

the ‘Judicial Reform Strategy’.
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polarised and confrontational.>> Typical of delegative democracies under
personalistic rule, executive-type policy-making has taken over the
functions and responsibilities of the legislature.

It is strikingly ironic that the European Parliament has even come to
warning the Turkish government about maintaining the operational
capability of the Turkish Armed Forces, in other words, the Parliament has
offered protection to the Turkish army, traditionally the only and the most
powerful ‘guardian’ of the political system in Turkey. This example alone
offers a telling clue of the state of affairs and turn of events in Turkish
politics in terms of relative power relations to judge the situation from civil
society’s perspective and its ability to have an influence on policy

outcomes.>®

%% «[_..] in practice, freedom of expression is undermined by the high number of legal

cases and investigations against journalists, writers, academics and human rights defenders
and undue pressure on the media. [...] Turkey’s legal, and judicial practices, legislation,
criminal procedures and political responses are obstacles to the free exchange of
information and ideas.” (EC 2011: 26-27). “[...] deplores the disproportinate restriction of
the freedoms of expression, association [...] recalls that freedom of expression and media
pluralism are at the heart of European values and that a truely democratic free and
pluralistic society requires true freedom of expression [...]” (EP 2011: Art 20, 23).

%6 “Welcomes the continued efforts to improve civilian oversight of the military [...]
emphasises the need to ensure armed forces operational capability, given the importance of
Turkey’s NATO membership” (EP 2011: Art 11).
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Appendix A

Questions for Directors of Democratisation Programmes

MISSION AND AIMS

- How can you define (X)’s democratisation programme’s mission and
aims?

- What distinguishes (X) from other civil society think-tanks running a
democratisation programme?

- Which aspects of democratisation is (X) focusing on primarily? Why this
selection?

- Do you consider (X) as part of an epistemic community or an advocacy

group?

ROLE

- Do you believe civil society think-tanks have a leverage in supporting
democratisation?

- How favourable, permitting, encouraging the overall environment in
Turkey for your work?

- Do you think there is demand for what you are offering? Who demands?

OPERATIONS

- Think-tank world is described by some as “marketplace of ideas”, do you
agree with that? Do you market your ideas? Aggressively?

- Who are your target audiences — mass people, elites in general,
policymakers in government/bureaucracy, other political actors? Primary
target audience?

- Do you give priority to educating the public (indirectly influencing the
policy process) or to (directly) influencing key policy-making actors? Why?
(..at what stages of policy cycle do you prefer to participate in: issue

articulation, policy formulation, policy implementation?
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FUNDING/NETWORKING

- How are (X) projects funded—private donations, state, international,
membership fees, contracts? What is the influence of funding source on the
impact of your work, if any?

- Who produces your ‘products’ - in-house experts, outside academics,
combination of the two?

- Do you support the idea of networking? Which other organisations/persons
do you work/cooperate with — academia, opinionmakers,

politicians/legislators, media? Are you happy with the results?

MEDIA
- Are you happy with the media coverage of/support for (X) work?
- Are ‘institutional’ views given better coverage than views voiced by some

‘celebrities’?

IMPACT

- It is difficult to quantify a think-tank’s impact. (“War of ideas”; are you
winning this war for democratisation?) Do you believe (X) has had and is
having an impact on / role in public policy and in public policy debates -
little, significant, moderate?

- Do you regularly measure the impact of your programmes? How? Satisfied
with the results (and the methodology used for measurement)?

(Would you consider (X) successful? Why—based on what criteria?)

FEEDBACK

- Do you receive any feedback — if at all - from your target audience?
..Inputs, requests, reactions, protests?
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Appendix B
Questions for Those in the Policy-making and/or Legislative Processes
BACKGROUND/ORIENTATION
- What is your actual role (as policy-advisor, MP, member of a
parliamentary commission, minister in the cabinet) ?
- ..in decision-making process related to democratisation:

- strengthening judicial independence, impartiality, efficiency
(judicial reform),

- improving political oversight of the security sector (security sector
reform),
- How, in what ways, to what degree does civil society have an influence on
policy outcomes related to democratisation?

PERCEPTION AND INVOLVEMENT IN CIVIL SOCIETY IN
GENERAL

- Have you ever heard of civil society think-tanks (TESEV, Heinrich Boell
Stiftung, CESS, TUSIAD) democratisation programmes (products, activities
etc.)? Others?

- Do you think civil society ‘disseminating viable policy alternatives’,
among others, is the proper way a democratic political system operates?

- Did you participate in any civil society activity (conference, panel,
workshop, press-conference, film-screening etc)? (In what capacity — guest,
panellist, moderator, delivering key-note?)

- In your opinion, do civil society think-tanks in general play a role in or
have an influence on decision-making process related to democratisation
(improving political oversight of the security sector, strengthening judicial
independence, impartiality, efficiency) as reflected in policy outcomes?

- What are the most effective ways, in your opinion, civil society has played

or is playing a role in the process related to ... ? (improving political
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oversight of the security sector, strengthening judicial independence,
impartiality, efficiency)

- At what stage(s) of the policy cycle, if any, does/should civil society
participate in: issue articulation, policy formulation, policy

implementation?

INVOLVEMENT IN THINK-TANK ACTIVITY ON
DEMOCRATISATION
- Have you ever heard about civil society think-tanks’ democratisation
programmes?
- Did you ever receive personally any of their products? (Who passed them
to you? For what purpose?) (Did you personally read them? Did you use
them in your work?)
- Do you believe this is the way policymaking process should develop? (or,
do you believe policy outcomes should take shape that way? Why do you
think so0?)
- Do you think it is useful (and legitimate) for civil society think-tanks to
play a role (or become an actor) in political decisionmaking? (Why?)
- Did you ever quote (TESEV, Heinrich Boell Stiftung, CESS, TUSIAD)
views/proposals/positions on (improving political oversight of the security
sector, strengthening judicial independence, impartiality, efficiency)?
Why? (Personal conviction/belief, public opinion, media coverage, because
voiced by a celebrity, inclusion in EU reports, party leaders/friends said so,
political opposition’s rhetoric, party programme, other reasons..).

Such proposals; are/were they relevant and useful for the work you

were handling?

PERCEPTION OF THINK-TANKS’ ACTUAL ROLE AND IMPACT
- Is civil society more effective at elite level or at mass level? Why?
Civil society’s influence; is it direct or rather indirect?
Do civil society think-tanks affect cultural transformation (or just

behavioural)? Elite/mass..
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Is civil society a ‘factor’ to be taken into consideration or an ‘actor’
to be dealt with?
- In the final analysis, do you think civil society (TESEV, Heinrich Boell
Stiftung, CESS, TUSIAD) initiatives “positively/negatively” affecte(d) the
process of democratisation and policy outcomes?
- How would you evaluate and score the role of civil society in affecting
policy outcomes related to specific areas of democratisation? (improving
political oversight of the security sector, strengthening judicial
independence, impartiality, efficiency) 10 - extremely effective; 1 -no effect
at all.
- If you had a chance, what would you like think-tanks to focus on more?
- Did you ever provide feedback to civil society organisations and/or ask for

further input?

OTHER FACTORS

- Do policy decisions, related to democratisation, involve an initiative or a
reaction to something in the environment?

- (Based on your personal experience) What other factors have/had an
influence on the outcome? How would you order them in terms of the
degree of influence?

- “What pressures”, if any, do (did) you feel or feeling in ....?

- Who makes the final decision(s) in the area of ....?7

- Did you ever feel obliged to make certain statements just because you
represented a certain office?

- Do you think that real democratisation is possible without an established
democratic mass culture? (Do you think civil society has a role toward
that?)

EUROPEAN UNION
- Do you believe Turkey’s EU integration process helps democratisation?
(..facilitating policy moves that are otherwise infeasible, internally)

(Distinguishable from domestic players?)
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- Do you think EU-integration process helps civil society work in a more
favourable and/or permitting environment in Turkey? (How?)

- Did you have a chance to read the parts (of) EU Turkey 2010 Progress
Report, EP March 2011 report, EU Turkey 2011 Progress Report?

MEDIA

- What role(s), if any, does/should the media play in supporting civil

society?
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