ABSTRACT

This dissertation was designed to focus on the liability for the associates whose
execution area is constantly increasing in accordance with the social requirements.
In the modern legal systems, getting assistance of an associate is allowed in
principle and a distribution of responsibilities is regulated with regard to the
balance between the obligee and the obligor according to the benefits which are
granted by means of applying the associates because of that delegation of the
performance of an obligation or the exercise of a right arising from a contractual
obligation to the associates becomes inevitable in the economic structure which is
based on the division of labor and specialization of the our present age. In view of
this, the purpose of this study is to analyze the Article 116 of the Turkish Code of
Obligations No. 6098 stipulating that the obligor who delegates the performance
of an obligation or the exercise of a right arising from a contractual obligation to
an associate is liable to the other party for any loss or damage the associate causes
in carrying out such tasks in detail within the framework of the principles of
modern law of damages. To this end, this study has drawn upon social factors
being effective on development of the liability, legal principles on which the
liability i based, historical background of the liability, doctrine, related article of
the source of law, related articles, preamble and commission reports of the
Turkish Code of Obligations No. 6098, related articles of the other laws and trial

practices.

In this study, the concepts of “the associate” and “the obligor” have been
identified by comparing them with similar concepts in terms of their distinctive
qualities to determine the scope and boundaries of the liability for the associates.
In addition, the study also analyses the terms and legal consequences of the
liability particularly with regard to compensation obligation, limitation or
exclusion of liability, recourse and liability relationship among the obligor, the

obligee and the associate.
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Calismamizin konusunu toplumsal ihtiyaglarla paralel olarak uygulama alanim
giinden giine arttirmakta olan “Yardimei kisilerin fiillerinden sorumluluk”
kurumu olusturmaktadir. Cagimizin is bolimii ve uzmanlasmaya dayal
ekonomisinde bir borcun ifasinda veya bir hakkin kullanilmasinda yardimci
kisilere basvurulmasi kagmilmaz bir hale geldiginden, modern hukuk
sistemlerinde kural olarak yardimeci kisi kullanimina miisaade edilerek, ortaya
cikan 6zel sorumluluk iligkisinin bor¢lu ve alacakli arasindaki menfaat durumu
gozetilerek diizenlenmesi tercih edilmistir. Bu kapsamda tez c¢aligmamizda,
bor¢lunun, bir borcun ifasin1 veya borg iliskisinden dogan bir hakkin kullanimini
kismen veya tamamen birakmis oldugu yardimci kisilerin borca aykiri
davraniglart ile alacakliya vermis olduklar1 zararlardan dolayr sorumlulugunu
konu alan 6098 sayili Tiirk Bor¢lar Kanunu’nun 116’nc1 maddesinin modern
tazminat  hukuku  cercevesinde  kapsamli  sekilde  degerlendirilmesi
amaglanmaktadir. Bu amagla ¢aligsma siirecinde sorumlulugun gelismesinde etkili
olan toplumsal faktorlerden, sorumlulugun dayandigi hukuki esaslardan,
sorumlulugun tarihi gelisiminden, Ogretide ileri siirillen goriislerden, mehaz
kanunun ve 6098 sayili Tirk Borglar Kanunu’nun ilgili hiikiimlerinden,
gerekcesinden ve komisyon tutanaklarindan, diger kanunlardaki ilgili

hiikiimlerden ve yargi uygulamasindan yararlanilmistir.

Yardimer kisilerin fiillerinden sorumluluk kurumunun kapsam ve simirlarinin
belirlenmesi amaci ile ¢alismamizda “borglu” ile “yardimci kisi” kavramlar ayirt
edici unsurlar1 c¢ergcevesinde benzer kavramlar ile karsilastirmali olarak ele
alinmig, sorumlulugun tesisi icin gerekli sartlar ve oOzellikle tazminat
ylkiimliiliigli, sorumsuzluk anlagmalar1 ile borg¢lu, yardimci kisi ve alacakli
arasindaki sorumluluk ve riicu iligkisi bakimindan yardimci kisilerin fiillerinden

sorumlulugun sonuglar1 detayli sekilde incelenmistir.
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