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OZET

Tarkiye'de yarginin bamsizlgl ve tarafsizigini gtvence altina
almak icin Anayasada bir dizi hikme yer verilmesihgya¢ vardir.
2010'da yarg! alaninda 6nemli Anayasaigilikleri yapilmistir, fakat
bu degisiklikler yargiyl ba&imsiz ve tarafsiz hale getiremaiiri Bu teb-
ligde uluslararasi belgeler esas alinarak yeni Andgabangi hukim-
lere yer verilmesi gerelgi Gizerinde durulmaktadir.
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ABSTRACT

In Turkey in order to guarantee independence anghantmality of
the judiciary it is required to establish many piens in the new con-
stitution. In 2010 a significant constitutional antenent has been done
regarding the judiciary, however this amendment oot be sufficient
to render the judiciary independent and impartikd. this paper, it is
focused on the provisions required, on the basishef international
documents.

Key words judiciary, independence, impartiality

*k%k



26( Yargl Ba&imsizlgi Icin Anayasal Oneriler

Bagimsiz yargi lgilerin hak ve 6zgurliklerinin daridan gelebile-
cek hukuk dyi bir etkileme olmaksizin, tarafsiz bir bicimdepesedil-
mesini sg@lar. Bu nedenle @amsizlik yargiclar icin sanms bir ayri-
calik degil hukukun tarafsiz bir bicimde uygulanmasi icin diiivencedf.

Bir hukuk devletinde yarginin Bansizlgl ve tarafsizginin sg-
lanmasi icin temel k@l yarginin dger erklerden, gger bir deysle ya-
sama ve yuritmeden giansiz olmasidir. Yargl bakimindangoasizhk
sadece @er erklerden bamsizlikla da sinirli dgldir, yarginin gleyisi
diger mudahalelerden hatta yargiglarin kendi mesjektadan gelebile-
cek mudahalelerden de korunmasini icerir.

Yargl baimsizlgl Tarkiye’nin Cumhuriyetin  kurulgundan bu
yana targtigi konulardan en 6nemlisidir. 1961 Anayasasi ilemias
yargl b&msizlgl sgzlanmaya cakilmissa da 1982 Anayasasi ile tekrar
geriye dong yasanmstir. 2010 yilinda yargly! @amsiz ve tarafsiz hale
getirme iddiasi ile Anayasa gigikli gi yapiimtir. Fakat bu dgsiklikler
de yargly! baimsiz ve tarafsiz hale getirematit?.

Yarg! Uyelerinin baimsiz ve dolayisiyla tarafsiz davranmasi, an-
cak yarginin bamsiz bir bicimdedleyisini glivence altina alacak yapi-
sal unsurlarin hayata gecirilmesi ile gerce&tslir. Bu cercevede ilk
olarak kurumsal acidan yarginin yiriatmedegitngizlginin sglanmasi
gerekmektedirlkincisi bireysel olarak yargiclarin gansizlg icin gu-
venceler gereklidir. Orrgn yargiclarin gorev sireleri, gérevden alina-
mamalari, mesleki giivenceleri, bireysel olaraiaizliklarini ilgilendirir.

! Avrupa Konseyi Bakanlar Komitesi MC/Rec(2010)12v3ige Karari, para. 3, 11,
Recommendation CM/Rec(2010)12 of the Committee ofidters to Member States
on Judges: Independence, Efficiency and Respoitigbjl 17.11.2010.
https://wcd.coe.int/wed/ViewDoc.jsp?id=1707137&Si@M&BackColorinternet=C
3C3C3&BackColorintranet=EDB021&BackColorLogged=FH3%

2 Benzer elgtiriler icin bkz. European Commission For Democrabyrough Law,
(Venedik Komisyonu), Interim Opinion on the Drafaw on Judges and Procecutors
of Turkey, Opinion No 610/2011, 29.03.2011, pa/@, 398, 101.
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Sibelinceglu 261

|. KURUMSAL BA GIMSIZLIK: HAK IMLER VE SAVCI-
LAR YUKSEK KURULU’NUN YAPISI

Uluslararasi belgelerde vurgulapdgibi®, bazimsizlik bakimindan
en 6nemli keul yargi¢c ve savcilarin mege kabul ve atamalari da dahil
olmak Uzere onlar yakindan ilgilendiren pek colkdd karar veren
makamin dier devlet erklerinden [gamsiz ve ¢@ulcu bir yapiya sahip
olmasidir. Turkiye'de bu konularda karar veren nmakElakimler ve
Savcilar Yuksek Kuruludur (HSYK).

12 Eylul 2010’'da HSYK'nin yapisi vesleyisi degismistir. Yeni
dizenleme HSYK’nin Uye sayisini artirmakla kalmgreadece yiksek
mahkemelerden (Yargitay ve Dgtiary) Uye secilmesi yerine alt mahke-
melerden de lye secilmesine olanak vetimiAyrica HSYK’ya bal
genel sekreterlik kurulmasi ve daha 6nce AdaletaBhgna b&l ola-
rak calsan adalet mufetfierinin yuratt(gi bazi gorevlerin kurula &
mufettilerce yapilmasinin 6ngorulmesi buygdekli gin olumlu yonleridir.

Fakat buna gmen bg&msizlik ve tarafsizlik konusundaki fau-
lar bertaraf edilemertir. Su andaki diizenleme, 1982 Anayasasinin ilk
halinde oldgu gibi, Adalet Bakaninin Kurulun kleani olmasini suir-
durmektedir, Adalet Bakani muséinin da kurulun tabii Gyesi olarak
kalmasini benimsemektedir.

Yapilmasi tasarlanan yeni Anayasada Adalet BakanAdalet
Bakanlgl mustgari HSYK icinde yer almamalidir. YUratme organi

® Avrupa Konseyi Bakanlar Komitesi R(94) 12 Tavsiyarari, ilke 1/2c.
Recommendation No. R (94)12 of the Committee ofidéers to Member States on
Independence, Efficiency and Role of Judges, hipw.coe.int/t/e/legal_affairs/
legal_coperation/administrative_law_and_justica#e& documents/conv_rec_res/r
ecommendation(94)12.asp#P167_18281; Avrupa KonsBgkanlar Komitesi
MC/Rec(2010)12 Tavsiye Karari, para. 44,46; Eurap€harter on the Statute for
Judges and Explanatory Memorandum (YargiglariniStaHakkinda Avrup&arti),
8-10 July 1998, para. 1.3, 3.1, 3.3, www.coe.ii&fal_affairs/legal_co-
operation/legal_professionals/judges/instruments_dacuments/
charte%20eng.pdf; Opinion No. 1 (2001) of the Cétasve Council of European
Judges (CCJE) (Avrupa Yargiclari Dgma Kurulu) for the attention of the
Committee of Ministers of the Council of Europe etandards concerning the
independence of the judiciary and the irremovapiit judges, 23 November 2001,
para. 45, http://www.coe.int/t/dghl/cooperationg&tgxtes/Avis_en.asp

* Gecici yetki verme, vyikseltme, kadro giina, meslekte kalmalari uygun
gorulmeyenler hakkinda karar verme, disiplin cexasme, gorevden uzaklarma
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262 Yargl Ba&imsizlgi Icin Anayasal Oneriler

dyelerinin yargi¢ ve savcllar tzerinde etkili olmaduslararasi belge-
lerle celsmektedir.

Adalet Bakani ve mustarin Kurulda bulunmasinin sakinca ya-
ratmadgl, cinku yetkilerinin artik sembolik hale getiriglisavunulan
bir goristir. 2010 dgisikli gi ile Adalet Bakaninin HSYK icindeki yet-
kileri 6nemli 6lclde azaltilmakla birlikte yargr gasizlgina tehdit
olmayacak diizeye inmesgtir. Adalet Bakani Genel Sekreterin belir-
lenmesinde, Kurul giindeminin glurulmasinda, disiplin sogturmasi-
nin yapilmasina izin verme konusunda hala yetkilididalet Bakani
dairelerin gleyisinde herhangi bir role sahip olmamasingman Genel
Kurulda bulunarak daire kararlarina aitiraz gsamasinda Kurulu etki-
leme pozisyonundadir. Nitekim Venedik Komisyonu (#y2010 rapo-
runda ilke olarak Adalet Bakaninin Kurulda bulunmaskagi olmadi-
gini belirttikten sonra, kendisine verilen bu yetkih yargl bgmsizli-
ginl zedeleme noktasina varabilgice dikkat cekmitir. Ayrica Adalet
Bakani muastgarinin HSYK’dan c¢ikarilmasi yoninde bir dneri deeyi
ayni raporda yer almaktaglir

Avrupa Yargiclart Dagma Kurulunun 10 numarali Gdiinde
belirtildigi gibi ¢cogulculugu sa&lamak, korporatizm riskini 6nlemek icin
yargi¢ veya savci olmayan dyelerin de HSYK icindéubmasi benim-
senebilif. Ornasin hukuk profesorlerine veya avukatlara Kurulda yer
verilmesi yerinde bir yaklam olur. Fakat bu Gyelerin hangi oranda yer
alacaklari, secimlerinde kimlerin nasil bir rol eyacaklari 6nem ka-
zanmaktadir.

® European Commission For Democracy Through Lawn@dé Komisyonu), Interim
Opinion on the Draft Law on The High Council Fordges and Procecutors of
Turkey, Opinion No 600/2010, 27.09.2010, para. 8188.

® Opinion No. 10 (2007) of the Consultative CournfiEuropean Judges (CCJE) (Av-
rupa Yargiclari Dagma Kurulu) to the attention of the Committee of Mtars of
the Council of Europe on the Council for the Jualigiat the service of society, 21-
23 November 2007, para. 19 http://www.coe.int/titfgloperation/ccje/textes/
Avis_en.asp; Ayrica bkz. Opinion No. 3 (2002) of tlConsultative Council of
European Judges (CCJE) (Avrupa Yargiclar Baal Kurulu) to the Attention of the
Committee of Ministers of the Council of Europe tre Principles and Rules
Governing Judges’ Professional Conduct in Particukthics, Incompatible
Behaviour and Impartiality, 19 November 2002, ape2002/ccje(2002)op n° 3e,
para. 69, 71, 72, http://www.coe.int/t/dghl/coopiena ccje/textes/Avis_en.asp.
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1982 Anayasasinda yapilan 201@ideli gi ile Cumhurbakanina
yargi¢ veya savcl olmayanlar arasindan HSYK'yarddan lye se¢cme
(dort Gye) yetkisi verilmitir. Cumhurbakani daha 6nce Yargitay ve
Danstay tarafindan kendisine gosterilen adaylar arasnglye atamasi
yaparkensimdi dogrudan atama yapacaktir. Oysa 1982 Anayasasi ilk
ginden beri Cumhurbkanina air yetki vererek parlamenter rejime
aykirt bir yapilanmaya neden olmakla suglagimi Cumhurbgkaninin
yetkilerinin azaltiimasi gerekirken guclendiriimésibul edilir bir durum
degildir. Cogulcu bir demokrasi icin Cumhurlgeanina dgil yasama
organina yargi¢ veya savcl olmayan Uyelerin segiimde rol veriimelidir.

Bu yetkinin yasama organina verilmesi gereklidaket b&msiz
ve dolayisiyla tarafsiz bir yargi @ayabilmek icin kendi bana yeterli
bir unsur degildir. Yarginin siyasallgmasini onlemek, tarafsigini
sgilamak, c@unlukcu dgil cogulcu bir demokrasiye dayanmak icin
baska bazi giivenceleri de 6ngdérmek gerekliflik.olarak yasama organi
tarafindan HSYK’ya secilecek Uyelerin sayisi sirtutulmalidir, yargic
ve savcilarin kendi aralarindan sececekleri Uyesséyiyuk bir ¢gun-
lugu olusturmahdir. Ayrica yasama organinin Uye se¢cme usgdidar
partisinin tek elinde bir atamaya d@niemelidir, iktidar partisi Meclis-
teki muhalefet partileriyle uz$aak zorunda olmalidir. Nitekim Avrupa
Yargiglari Dangma Kurulu, bu tar yargi kurullarinin herhangi barpye
bagliiktan uzak, yasama organiningemlugunun baskisindan pemsiz
olmasi gerekginin altini cizmektedir.

Bu nedenle yasama organinin HSYK'ya se@edg/e sayisinin
cok sinirli olmasina 6zen gostermek gerekir, ayy@sama organinca
secilecek bu uyeler milletvekillerinin tgte ikismbyunu alarak segile-
bilmelidirler.

Alt mahkemeler tarafindan segilen HSYK uyelerinegisn usult
de Uzerinde durulmasi gereken unsurlardan bir&lirupa Konseyinin
2010 tarihli Tavsiye karari bu tur yargl kurullaten¢c@ulcu bir yapinin
olmasi gerekginin altini cizmektedft. Bu nedenle secim usuliig@dcu-
lugu salayacak bir bicime kawturulmahdir. Ayrica Turkiye'de yargic
ve savcl tanimi gegnden fazla gestir. Adalet Bakanigl binyesinde
calisan ve yargisal dgl tamamen idarigler yapan bir kisim personel de

" Avrupa Yargiclari Dagma Kurulu Opinion No. 10 (2007), para. 15-20.
8 Avrupa Konseyi Bakanlar Komitesi MC/Rec(2010)12/3ige Karari, para. 27.
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264 Yargl Ba&imsizlgi Icin Anayasal Oneriler

yargi¢ ve savcl statisunde bulunmaktadir. Oysa H§Y Kye secimle-
rinde sadece mahkeme yargi¢c ve savcilarinin oyakuiasi ve secile-
bilmesi mimkin olmaldir. Clinkiit HSYK esas olarakgysal faaliyet
gosteren yargig¢ ve savcilar icin kurulgriir kurumdur. Adalet Bakanli-
ginda calsan yargi¢ ve savcilarin bu Kurul icinde yer almialeaya Ku-
rul tyelerinin belirlenmesinde rol oynamalari yiimét ve yargl arasinda
cizilmesi gereken siniri ihlal etmektedir.

Yeni Anayasada HSYK Uydline yeniden secilmenin engellen-
mesi yoninde bir hukim de yer almalidir. Bakilde secilen tyelerin
tekrar secilebilmek icin tavizler vermesi engeltene tarafsiz davran-
malarina olanak ganir. 2010 Anayasa @sikligi yeniden secilmeyi
olanakli kilmgtir.

1982 Anayasasinda HSYK'nin kendisine ait bir blitces
sekreteryasinin olmamasi Ozegkii zedeledgi icin ¢ok elatirilmistir.
2010 deisikli gi ile olumlu bir bicimde Kurula b#Ei Genel Sekreterlik
olusturulmustur. Fakat Genel Sekreterin Kurulun teklif gittiic aday
arasindan Adalet Bakani tarafindan secilmesi bumluadima golge
disUrmisttr. Yarginin gleyisinde kilit 6nemde olan HSYK’'nin Genel
Sekreterini 6zerk bir bicimde belirleyememesi kaldilir bir durum
degildir. Diger yandan Anayasada yer almamakla birlikte HSYKayas
sinda Kurulun kendi butcesi ile yonetilgcevurgulanmaktadir. Fakat
bitcenin nasil belirlenegekonusunda bir aciklik yoktur. HSYK’ya ait
Ozerk butce guvencesi Anayasal guvence altina aldm

ll. YARGI UYELER ININ MESLEGE KABULLER INE iL1iS-
KIN NESNELLIK

Uluslararasi belgeler yargiclarin masgekabulli ve mesleklerinde
ilerlemelerine ilgkin tum kararlarin hukuken éngoérulginesnel 6lgit-
lere b&lanmasinin altini ¢izmektedir. Yargichk megte kabulde uy-
gulanan usullegeffaf olmali reddedilen adayin karar gerekcesimgnuia
olanagl salanmall ve bu karara karmahkemeye Baurma hakki gu-
vence altina alinmalidir

® Yargiclarin Statiisii Hakkinda Avrugarti, para. 2.1, 3.2. Avrupa Yargiclari Da-
nisma Kurulu, Opinion No. 1, para. 25. Avrupa KonséBakanlar Komitesi
MC/Rec(2010)12 Tavsiye Karari, para. 44, 46, 48.
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Turkiye'de yargi¢c ve savcl adaylarinin segcimindasi etkenlerin
ve kayirmanin rol oynagh kuskusu yaygindir. Bu kigku uygulanan
yontemden kaynaklanmaktadir.

Tiarkiye'de, yargic veya savcinin mestekabul edilebilmesi icin
yargic veya savcl adaglna kabul edilmesi gerekmektedir. Adagi
kabulden sonra Rarili bir adaylik donemi gecirggse HSYK tarafindan
meslge atamasi tapiimaktadir. Yargic veya savci adabilohek icin
yazili sinavda b@ri sglamanin yani sira sozli sinavda (mulakat) da
basarl sglamak gerekmektedir.

Hakimler ve Savcilar Kanunu s6z konusu sinavlaanghicerikte
olacgzini ve mulakatin nasil bir kurul tarafindan yapa@or dizenle-
mistir. Milakat kurulu Adalet Bakargi Mlstesari veya gorevlendire-
cegi Mustesar Yardimcisi bgkanliginda, Tefty Kurulu Bagkani, Ceza
Isleri, Hukuk isleri ve Personel Genel Midirleri ile Turkiye Adalet
Akademisi Yonetim Kurulunun kendi tyeleri arasindsatirleyecgi iki
Uye olmak Uzere toplam yedi Uyeden sohaktadir. Bu dizenlemeye
gore yedi Uyeli mulakat kurulunun péiyesi Adalet Bakanti blinye-
sinde cakan Ust dizey burokratlardir. Yuratmenin etkin @dwoyle
bir kurulun yargic ve savci adaylarinin belirlenmds nesnel bir go-
rintd sunmasi hayli gugtir. Ayrica mulakattggeléendirilen bazi ko-
nular (genel ve fiziki gérinim, davranve tepkilerin meskge uygun-
lugu gibi) suibjektif dgerlendirmelere izin vermektedir.

Yeni Anayasada adagh kabul gamasi da dahil olmak Uzere her
asamanin HSYK go6zetimi ve denetimi altinda gercgklesinin gtivence
altina alinmasi, yapilacak sinavlarda nesnel @guatlbelirlenecginin
ve izlenen usulinseffaf olacginin altinin cizilmesi gerekmektedir.
Adaylik ve meslge kabule ilgkin kararlara kan mahkemeye Baurma
yolunun agik olmasi da gerekmektedir..Ayrica mewasal dizenle-
meye goére, bazi kallar altinda aday@n sonlandiriimasi Adalet Ba-
kanliginin inisiyatifindedir. Bu yetki de HSYK'ya ait olahdir.

Yargiclarin Statiisti Hakkinda Avrufartinin ve Avrupa Konseyi
Bakanlar Komitesinin 2010 tarihli Tavsiye kararifoelirttigi gibi, ata-
malarda cinsiyet, etnik veya sosyal koken ve felssfasi veya dini
kanaatleri nedeniyle adaylar arasinda ayinm ya@m#. Atamalarda

% yargiclarin Statiitiisti Hakkinda Avrugarti, para. 2.1; Avrupa Konseyi Bakanlar
Komitesi MC/Rec(2010)12 Tavsiye Karari, para. 45.
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Ozellikle kadin erkek dengesine dikkat edilmelitiek ¢ok llkede ise ne
yazik ki bu konuda yeterli hassasiyet gostegildsdylenemez. Tulr-
kiye’de de yargida kadin orani yaklaylizde 24°'tir. Bu konuda 6nlem
alinmasi mumkunddr. Yargig ve Savcilarin mgslkabuliinde cinsiyet-
ler arasi gt temsil esasinin gozetilmesi Anayasada yer atitmali

lll. YARGI UYELER ININ GOREV SURES VE GOREV-
DEN ALINAMAMA GUVENCES |

Uluslararasi belgelere gére yargiclarin gérev siyegam boyu
olabilecezi gibi, belirli bir emeklilik yag1 belirlenebilir ya da yirttmenin
veya dger bir atamay! yapan makamin takdiri veya keyfratamtda-
BM Yargl Bazimsizlgina iliskin Temel ilkelere gore, secilni veya
atanmg olsun yargiclarin zorunlu bir emeklilik y@a veya sirelerinin
dolmasina kadar gérevde kalmalari teminat altimaralidit?. Avrupa
Konseyi Bakanlar Komitesi Rec(2010)12 Tavsiye katarken emekli-
lik sadece yargicin kendi igigle veya tibbi nedenlerle mamkundur
demektedir*®. Uluslararasi belgelere gore, atamryargiclar, zorunlu
emeklilik surelerine kadar, gecerli nedenler olmaiks strekli olarak
gorevden alinamamaldirlar. Yasada acik ifadetetahimlanny olmasi
gerekef* bu gecerli nedenler, Avrupa Konseyi Bakanlar Kesiit
Rec(2010)12 Tavsiye kararlarina gore, yargicin igatgslevlerini artik
yerine getiremez duruma ghiesi, yasalarca 6ngoérulmiaeza hiukimle-
rinin veya disiplin kurallarinin ciddi ihlaline gin olabilir'.

Anayasanin 139 md’si kural olarak yasada belirtjegtan (65
yas) once kendi istekleri olmadikca yargi¢c ve savmlamekliye sevk
edilemeyeceklerini teminat altina almaktadir. Buaubirlikte Gc¢ istis-

» Commentary on The Bangalore Principles on Judi€@hduct, (Bangalor Yargisal
Davrans Ilkeleri Yorumu), Mart 2007, s. 36, para. 26, hfipww.coe.int/t/
dghl/cooperation/ccje/textes/ BangalorePrinciples@@nt.PDF; BM “Yarg! Bgim-
sizligi Hakkinda Temellkeler”, ilke 11, (UN, Basic Principles of the Independence
of the Judiciary), http://www.unhchr.ch/html/menw®_comp50.htm; Avrupa Konseyi
Bakanlar Komitesi R(94) 12 Tavsiye Kardtke I/2a(ii).

12BM “Yargi Bagimsizlg Hakkinda Temellkeler”, ilke 12.

13 Avrupa Konseyi Bakanlar Komitesi MC/Rec (2010)Ti&/siye Karari, para. 50.

“yargiglarin Statiisii Hakkinda Avrufarti, para. 5.1.

' Avrupa Konseyi Bakanlar Komitesi MC/Rec (2010)Ti&/siye Karari, para. 50.
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naya yer vermektedir. Ber bir deysle maddede belirtilen istisnalar s6z
konusu oldgunda yargi¢ veya savcinin talebi olmasa da emekkeyé
edilmesi mumkunduristisnalar arasinda “bir sugtan dolayi hiikiim giy-
mis olmak” ve “s&lik bakimindan gorevini kesin olarak yerine getire-
meyecgi anlsilanlar’ sayilmaktadir. Fakat bunlarin yani sira ‘mes-
lekte kalmalarinin uygun olmagna karar verilenler” bi¢ciminde tcunci
bir istisnaya daha yer verilmektedir. S6z konugisng acikca Avrupa
Konseyi Bakanlar Komitesinin Rec(2010)12 Tavsiyadtma aykiridn®.
Yeni Anayasada bu tcinci istisnaya yer veriimenerside olacaktir.

Uluslararasi belgeler bireylerin adli hata nedenigtel bir forma-
lite gerektirmeyen bir bicimde Bansiz bir makamaikayet hakkinin
olmasi gerekfii Gizerinde dururldf. Elbette yargic ve savcilar demokra-
tik bir Ulkede hukuk 6ntinde hesap verebilir olmakundadirlar. Fakat
hesap verebilirlik yargiya uygunsuz bir bicimde raflidleye déniime-
melidir. Bu nedenle yargi Bamsizlgina iliskin uluslararasi belgeler
sunlar 6ngdérmektedir: Bir yargic hakkinda disiptinazasi gerektirecek
bir itham veyasikayet, uygun bir usul ¢ercevesinde, siratle vé laidi
sekilde ¢cozuimlenmelidir; yargig, disiplin siireclet@insan Haklari Av-
rupa Sozlgmesindeki adil yargilanma hakkina uygun bir bicinmsde
vunma haklarina sahip olmalidir; olayin incelenmgargic tarafindan
aksi talep edilmedikce, Blangic gamasinda gizli tutulmalidir; disiplin
kararlarina kar basimsiz bir yargisal organagsairu yolu acik olmalidif.

Turkiye'de disiplin yaptirimlarina gkin mevcut usul adil yargi-
lanma hakkini tam olarak @amamaktadir, usulin yeniden yapilandi-
rilmasi gerekmektedir. Disiplin usullerinigleyisinde adil yargilanma
hakkinin gozetileggé Anayasa yer almalidir.

Yarg! Uyeleri hakkinda disiplin sgstwurmalarinin nesnel bir bi-
¢cimde yapilmasi glvence altina alinmalidir. Turkigeilgili dairenin
teklifi ve Adalet Bakaninin oluru ile sgsturma ve inceleme yapilabil-
mektedir. Adalet Bakaninin olur vermemesi durumugikdyetcinin

16 Avrupa Konseyi Bakanlar Komitesi MC/Rec (2010)Tiavsiye Karari, para. 50.

" yargiclarin Statiisii Hakkinda Avrugarti, para. 5.3.

8 BM “Yargl Bagimsizlg Hakkinda Temelilkeler”, ilke 17,18,19,20; Avrupa Kon-
seyi Bakanlar Komitesi R(94) 12 Tavsiye Kardlke VI/3; Yargiclarin Statiisii Hak-
kinda AvrupaSarti, para. 5.1; Avrupa Yargic¢lari Dama Kurulu, Opinion No. 1,
para. 59-60; Avrupa Konseyi Bakanlar Komitesi MGZR2010) 12 Tavsiye Kararl,
para. 69.
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basvurabilecgi bir yargisal denetim yolu olup olmaual kuskuludur.
Cunku Bakan HSYK hgkani sifati ile buslemi yapmaktadir ve HSYK
kararlarina kay yargisal denetim yolu kapalidir.

Yeni Anayasada HSYK’daki dairelerden birine spouma veya
inceleme bglatma yetkisi verilip, bgka bir daireye de karar yetkisi tani-
nabilir. Yeni Anayasada safwrma izni verip vermeme konusunda
Adalet Bakaninin rolti olmamalidir; ilgili dairedeorwturma balatil-
masini sadecelep etmeyetkisi taninabilir.

Mevcut Anayasada HSYK Kkararlarinin yargisal denigiimen-
gellenmi olmasi disiplin yaptirimlarina kardava acma hakkini ortadan
kaldirmaktadir. 2010 Anayasa d@lgkli gi ile sadece meslekten ¢ikarma
cezasina ifkin yaptirnmlara kan mahkemeye Baurma imkani tanin-
mistir. Yeni Anayasada HSYK kararlarinin tamami icargs denetimi-
nin olanakli hale getirilmesi daha yerinde olaaakt

Son olarak Turkiye’de HSYK’nin gerekgeli kararlanngizli ol-
mas! ¢ok dnemli bir sorun olarak kemiza ¢ikmaktaydi. Bu sorun Ana-
yasadan c¢cok yasadan kaynaklanmaktaydi. Yeni HakindeSavcilar
Yuksek Kurulu Kanununda “kararlarin gerekgesi, kasaihinden itiba-
ren en ge¢ on Regln icinde yazilir; Disipline i#kin kararlar, kgisel
verilerin korunmasi kaydiyla Kurulun internet sitele yayimlanir’
denmektedir. Bu hilkim HSYK’nigleyisinde seffaflik ilkesinin benim-
sendgi izlenimi yaratmaktaysa da uygulama hayal kigklaratmstir.
Tarafimdan kurulun G¢ yil icin vergli disiplin kararlarinin tamamina
ulasmak icin yapilmg basvuruya cevaben sadece secilerek 14 karar gon-
derilmistir®®. Oysa Adalet Bakarginin internet sitesinde ¢ yillik karar
toplami 400 civarindadit. Seffaf olmayan bir kurumun halka giiven
vermesi mumkun dgdir. Bir demokraside kamuoyu denetimi hgy-
den O6nemlidir. Yargi¢ ve savcilara hangi gerekéeldrsiplin yaptirimi
uygulandgini ya da hangi gerekcelerle uygulanngaah halkin bilme
hakki vardir. Nitekim Avrupa Konseyi Bakanlar Kogstnin 2010 ta-
rihli Tavsiye karari bu tur yargisal kurullarin, rgkceli kararlarla ve

19 Venedik Komisyonunun da géiiiayni yondedir., Venedik Komisyonu, Opinion No
600/2010, 27.09.2010, para. 55, 76; Venedik KomisyaOpinion No 610/2011,
29.03.2011, para. 76.

2009.05.2011 tarih, B.03.1.HSK.07.0.11.02/622.03/32@l cevabi yaz!.

2 hitp://www.cigm.adalet.gov.tr/istatistik/hakim_.istml (ersim 20.04.2011).
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onceden belirlenngiusulleri gelgtirerek topluma ve yargiclara karen
yiiksek seviyedgeffaflik sergilemesi gerelginin altini cizmektedf?.

Gerekceli kararlarin tamaminin kamuya aciklanmése\g yapan
yargi¢ ve savcilarin HSYK’'nin hangi eyleme nasilggtigini anlama-
lar1 agisindan da 6nemlidir. Mevcut Hakimler ve Gar Kanunu disip-
lin cezasi gerektiren fiilleri oldukca soyut tanamistir. Bunlari
somutlgtirmak gergi aciktir. Fakat ne kadar somutiaulirsa somutle
tinlsin bir 6lctide soyut kalacak olan dizenlenigl@asil uygulandg-
nin anlgilabilmesi karar gerekcelerinin gorilebilmesi il@mkundur.

Yeni Anayasada HSYK kararlarinin tamaminin gerekgelaleni
olmak zorunda oldgu agik¢a vurgulanmalidir.

Uluslararasi belgelere goére mahkemede goérev yapagabyic,
ilke olarak, baka bir yargisal makama veyaska bir yerdeki goreve,
yiikseltiime yoluyla da olsa, 6zgir iradesi olma@sanamaZ. Avrupa
Konseyi Bakanlar Komitesinin Rec(2010)12 Tavsiyedfasadece iki
nedenle bir yargicin kendi onayisghda gorev yerinin d@stirilebilece-
ginden s6z etmektedir: (a) bir disiplin cezasi wegsi, (b) yarg siste-
minin organizasyonunda reform yapilnfasiYargicin iradesi ginda
yapilan yer dgistirmelere kagi islemin hukukiligini denetletmek ama-
ciyla baimsiz bir makama itiraz yolu muhakkak bulunmafitiir

Turkiye'de yargi¢c ya da savcilarin, HSYK tarafindéagka bir
yerdeki goreve iradesi ggnda rahatlikla atanabilgii zaman zaman dile
getirilmektedif’. Venedik Komisyonunun Mart 2011 raporunda belirtil
digi gibi, bu tur atamalar yargi¢c ve savcilarin Uzeerbir baski araci
olarak kullanilmaya son derece musditiryargiclarin Statiisii Hak-
kinda AvrupaSartinda ve Avrupa Konseyi Bakanlar Komitesinin Tav-
siye kararinda belirtilen istisnalarschda bu tur yer dgstirme suretiyle
atamalar yeni Anayasada kesinlikle engellenmeliymica HSYK ka-

22 Avrupa Konseyi Bakanlar Komitesi MC/Rec(2010)12/3ige Karari, para. 28.

%3 Bu soyutluk Venedik Komisyonunun Mart 2011 rapatarda elgtirilmistir. Vene-
dik Komisyonu, Opinion No 610/2011, 29.03.2011,5p&9-74.

** vargiclarin Statiisti Hakkinda Avrufart, para. 3.4.

% Avrupa Konseyi Bakanlar Komitesi MC/Rec (2010)Ti&vsiye Kararl, para. 52.

6 vargiclarin Statiisti Hakkinda Avrufart, para. 3.4, 1.4.

" Bkz. Mete GoktiirkYeni Yiizy)|14.10.1996.

8 \Venedik Komisyonu, Opinion No 610/2011, 29.03.20d4ra. 48.
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rarlarinin tamaminin yargl denetimine acgilmasireregliligi tekrar ha-
tirlanmalidir.

IV. YARGI UYELER iNiN KARIYERLERIi VE MAL I GU-
VENCELER i

Yargiclkta yikselme, BM “Yargl Bamsizlgl Hakkinda Temel
Ilkeler'e ve Avrupa Konseyi Bakanlar Komitesi Tawsil(ararina gore,
nitelik, darustlik, yetenek, etkililik, tecribe gibesnel esaslara dayan-
malidiF®,

Avrupa Yargiclari Dagma Konseyinin de belirgi gibi, yiksel-
mede yargiclarin darustlik, etkinlik, yetenek veeliklerine dayali 6l-
cutler acikca ortaya koyulmall, ilan edilmeli vegujanmalidit®. Mes-
lekte yiikseltiimeyen adaysikayet hakki olmalidit.

Meslekte yukselme konusu Anayasadan ¢ok yasalamadudur.
Tarkiye’de son dgisikliklerden once meslekte yiukselme bakimindan
Yargitay, Dangtay ve Bolgeidare Mahkemelerince verilen notlar ile
Adalet Bakanlgina ba&li mufettislerin duzenledii denetim raporlari
etkili olmustur. Yargitay, Dangtay, Bolge adliye ve Bolgédare Mah-
kemelerinin verdii notlar Hakimler ve Savcilar Kanununda Mart ayinda
yapilan dgisiklikle kaldinimistir. 2010 Anayasa d@esikli gi ile mufet-
tisler Adalet Bakanfiina bali olmaktan cikarilimy HSYK'ya baslan-
mistir. Anayasa d@sikli gi ile mifettislerin Kurula bg&lanmasi olumlu
bir gelisme olmytur. Fakat denetim raporlarindaki ggglendirme 0l-
cutlerinin nesnel olmamasi sorunu hala ciddiystimumaktadir. Orne-
gin yargic ve savcilaringhlaki gidigleri” “ goreve bglliklar” gibi 6z-
nel kavramlar yukselme olgutleri olarak benimsentaéik. Bu tur gersi
ve kisiden kkiye dezisen deerlendirmelere yol acacak kavramlari nes-
nellikle bggdastirmak mimkun gérinmemektedir.

Buna ek olarak meslekte yikselmede etkili olagedibir unsur,
ust mercilerce verilen sicil raporlaridir. Bu dieil verilirken ilgili savci-
nin gorgunun alinmasi gibkeffaf ve katilimci usuller benimsenme-

29 BM “Yargl Bagimsizlig Hakkinda Te_mellkeler”, Ilke 13; Avrupa Konseyi Bakan-
lar Komitesi R(94) 12 Tavsiye Karatike 1/2c; Avrupa Yargiclari Dagma Kurulu,
Opinion No. 1, para. 17.

%0 Avrupa Yargiclari Dagma Kurulu, Opinion No. 1, para. 25.

1 vargiclarin Statiisii Hakkinda AvruBarti, para. 4.1.
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mektedir. Birinci sinifa ayrilngisavci ve yargiclar Gizerinde ¢ yilda bir
denetimin surddrtlmesi de s6z konusu yargiclarisaxeilarin, mufetgi

ve HSYK'nin ¢@unlugunu tatmin edecek yonde kararlar vermeleri so-
nucunu dgurabili?. Oysa yargic ve savcilar gérevlerini yerine getiri
ken sadece yurutmedengilekendi meslektglarindan da baamsiz hare-
ket edebilmelilerdir. Elbette ki birinci sinifa alynis dahi olsalar yargic
veya savcilar mesleki davrarnlkelerine aykiri hareket etmeme yukim-
lalagundedirler. Aykir hareket halinde buna dadisiplin usulleri zaten
mevcuttur, buna ek olarak her t¢ yil da bir dematleleri yargi bgim-
sizligina kag! bir baski aracina dogébilir.

Yeni Anayasada meslekte yukselmede bilgi, dirtustekenek ve
etkilili ge dayal liyakatin esas alinggaacikca belirtiimeli, yikselmede
ilgili savci ve yargicin kendisi hakkinda tutulapor, belge ve bilgilere
ulasabilmesi ve stirece katilimi glvence altina alingnalAyrica HSYK
kararlarina kan yargisal denetim yolu agilarak meslekte yuksagyen
yargicin mahkemeye baurma hakkinin giivence altina alinmasi gerek-
mektedir.

V. YARGININ iC iSLEYIiSINDEKI BAGIMSIZLIK, DI $
MUDAHALELERE KAR SI KORUNMA

Yarginin i¢ gleyisinin de b& msiz bir bicimde gerceldemesi ge-
rekmektedir. Bu cercevede glodan yargisalslevin yerine getirilme-
siyle iliskili idari ve kurumsal konulara gkin bagimsizlik sglanmali-
dir. Yargi ile yuritme arasinda her ne kadar kualrbg iliski gerekli
olsa da bu iki belirli bir uyusmazlgin ¢6ziminde, hukuk ve anayasal
degerlerin ele alinmasinda yarginin 6zggilie midahale ofturma-
malidir.

Bu cercevede Turkiye'deki ceza davalarinda poligevi yeniden
ele alinmahdir. Turkiye'de savaia bal calisan bir adli polis guci
bulunmamaktaigisleri Bakanlgina bali polis giicii savcilik makamina
yardimci olmaktadir. Bu nedenle su¢ stwumalari savcifiin kontrolU
altinda yuruyen bir mekanizmadan ¢ok yuritme omgankontroliinde
yuriyen bir mekanizma izlenimi yaratmaktadir. Sturmalarin yi-
ritme erkinin kontroll altinda olan polis gictu fardan dgil savcilik

32 Venedik Komisyonu da ayni kaygilardan soz etmektedenedik Komisyonu,
Opinion No 610/2011, 29.03.2011, para. 42, 46.
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makamina bgi adli polis gucu tarafindan yapilmasi sgwrmalarin
nesnel yuratilebilmesi ve adil bir sonuca variimaskimindan zorunlu
gorinmektedir. Yeni Anayasada adli poligki&ti kurulmasi yoninde
bir diizenlemeye yer verilmelidir.

Yine yarginin ydritme ile gkilerinde b&msizlgl bakimindan
Anayasanin 144. Md'sinin de ele alinmasi gereldd.1Md savcilarin
idari gorevleri yoninden Adalet Bakaginca denetlene@ei belirt-
mektedir. Bu madde Venedik Komisyonunun Eylll agnéyimladg
raporunda da egérilmekte “idari gorevler” ile “yargisal gorevlerara-
sindaki ¢izgiyi belirlemenin ¢ok kolay olmasvurgulanmaktadir.

Anayasanin 159/9 hikmu ise Kurul mifgdérine “yargic ve sav-
cilarin gorevlerini kanun, tizuk, yonetmelikleregenelgelere (yargiclar
icin idari nitelikteki genelgelere) uygun olarak pyp yapmadiklarini
denetleme” gorevini vermektedir. Bu hikim yargigsawcilarin karar
ve islemlerinin icerginin hicbir sinirlama olmaksizin denetlenmesine
izin verir niteliktedir. MUfetty incelemesi bir temyiz veya itiraz yolu
niteligine bartinemez, aksi bir durum yarggbasizlgl bakimindan son
derece sakincall bir ortam yar&tiBu hiikmiin kalkmasi gerekmektedir.

Bangalor Yargisal Davrapilkelerini aciklayan Yorum’da, “yar-
gic yargiclik gorevini ifa ederken, ayni zamandaliyiite veya yasama
faaliyetlerine katilmamalidir’ denmektetfir

Yargicin idari bir gérev ifa ederken, ayni and&efiiyargisal faali-
yetleri yapmasi engellengolsa dabhi, idari gorevin getirgli avantajlar
veya dezavantajlar yargicin kendisini bu gorevenaténtimali olan ma-
kam kasisindaki tutumunu etkileyebilir. Bu nedenle,ska bir géreve
atanacak yargic ve savcilar s6z konusu @ldda, ilgili yargicin
muvafakatinin alinmasinin yani sira, (avantajl&imandan) yargisal bir
makamin izninin alinmasi veya yargisal makamin rdesr ya da sec-
mesi kgulu aranmalidir. Nitekim bazi yasalardsitiekurullarda (Re-
kabet Kurulu, Kamuhale Kurulu gibi) gérev almasi éngériilen yargiglar
icin yargisal makamin onermesi veya secmesi useliintisenmekte-

% Venedik Komisyonu, Opinion No 600/2010, 27.09.2014ra. 62-64.

% Venedik Komisyonu, Opinion No 610/2011, 29.03.20f4ra. 94. Avrupa Konseyi
Bakanlar Komitesinin CM/Rec(2010)12 Tavsiye karpata. 16, 22, 29, 66.

% Bangalor Yargisal Davragilkeleri Yorumu, s. 102, para. 164.
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dir®. Fakat bu ilkenin Anayasal bir ilke olmasi aksigukmalari
engellemek bakimindan son derece dnemlidir.

Diger yandan yukarida belirtilenler ¢ercevesinde Asagan 159.
md’sinde yer alan bir hikmun gerlendiriimesi gerekmektedir. Bu
hilkme gore, Adalet Bakaginda ve ball kuruluslarinda gecici veya
surekli olarak cagtirllacak yargi¢c ve savcilar ile adalet mutdétini,
yargic ve savcl meglenden olan i¢c denetcileri atama yetkisini, ilgili
yargi¢c ve savcinin muvafakatini almak kaydiyla, bekina Adalet Ba-
kani kullanir. Adalet Bakargi bunyesinde ¢almanin getirdii avantaj-
lar bu hukmU yargl Gamsizlgl bakimindan sakincall hale getirmekte-
dir. Yeni Anayasada bu hikme yer verilmemelidir.afed Bakankginda
calisan ve idari gorevler icra eden hukukgular ile ysafjfaaliyet goste-
ren yargi¢ ve savcilar arasinda kesin bir ¢izglmk zorundadir.

SONUC

Tarkiye toplumu tam anlamiyla pemsiz ve tarafsiz bir yargiya
ulasma isteini siklikla dile getirmektedir. Bu cercevede ublusirasi
belgeler son derece detayl verileri bize sunmaktad

Bagimsizlgl sadece yasama ve yuritmedepibesizlik olarak de-
gerlendirmeden, yargiclarin kendi meslgldana kagi da b&msiz
olmasi gerekgii gercezinden yola cikarak kapsamli bir Anayasal reviz-
yon ihtiyaci vardir.

HSYK’nin daha ¢g@ulcu ve yuritmeden [gamsiz hale gelmesi ge-
reklidir. Bunun yani sira yargi¢c ve savcilarin megslkabullerinde ve
atanmalarindaki nesnellik vesigikgilik, gegici veya surekli gérevden
alinamamalarina gkin guvenceleri, meslekte ytkselme olcitleri ve
usulleri, d¢ mudahalelerden korunma givenceleri bakimindan Tur-
kiye’de sorunlar bulunmaktadir.

Bu cercevede yeni Anayasa yapim surecinde mevcayasadaki
hiakimlerin bazilarinin kaldirilmasi veyagggiriimesinin yani sira bazi
yeni givencelerin de Anayasaya eklenmesi gerekrdieki&dylece airi
merkezi bir denetim yapisindan daha 6zerk bir gajpniaya gecilmesi
olang dogacaktir.

% Detayl bilgi icin bkz. Sibelncealu, Yargicin Davrary Jlkeleri, Beta yayistanbul
2008, s. 266-273.
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ABSTRACT

In Turkey in order to guarantee independence anghntmlity of
the judiciary it is required to establish many piens in the new con-
stitution. In 2010 a significant constitutional antenent has been done
regarding the judiciary, however this amendment oot be sufficient
to render the judiciary independent and impartikd. this paper, it is
focused on the provisions required, on the basishef international
documents.

Key wordsjudiciary, independence, impartiality

*k%k

An independent judiciary ensures impartial deteatiam of hu-
man rights and freedoms of individuals, without amyawful external
influence. Thus, independence is not a privildu ts granted to the
judges: it is a guarantee for impartial applicatdrthe law?’

In a state where the rule of law applies, the dgderondition for
the independence and impartiality of judiciaryts independence from
the other two powers, namely the legislatiure ardcative. Judicial
independence is not limited only to independenoefother powers; it
includes protection of the operation of the judigiagainst other inter-

! Recommendation CM/Rec(2010)12 of the CommitteMiviisters to Member States
on Judges: Independence, Efficiency and Respoitigbjl 17.11.2010.
https://wcd.coe.int/wcd/ViewDoc.jsp?id=1707137&Si@M&BackColorinternet=C
3C3C3&BackColorintranet=EDB021&BackColorLogged=FH3&
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ferences, even those that might come from the aglies of the judges
themselves.

Independence of judiciary is the most importanthaf topics that
has been discussed in Turkey since the foundafidheoRepublic. Al-
though in the 1961 Constitution, judicial indepemcke to a certain ex-
tent had been attempted, a reversal was experiax#ee result of the
adoption of the 1982 Constitution. In 2010, then§ldution was
amended, allegedly to make the judiciary independer impartial.
However, these amendments did also fail to makejutieiary inde-
pendent and impartial.

Independent and thus impartial action and condyth® members
of the judiciary is possible if and when the stunat elements, which
would guarantee independent operation of the jadiciare imple-
mented. In this framework, first of all the instiinal independence of
the judiciary must be ensured. Secondly, guararfieethe independ-
ence of judges on individual basis are requiredr éxample, terms of
office, safeguards against dismissal, professigoarantees are linked
with the individual independence of the judges.

I. INSTITUTIONAL INDEPENDENCE: THE STRUCTURE
OF THE HIGH COUNCIL FOR JUDGES AND PROSECUTORS

As it is also emphasized in the international instents® the most
important condition for the independence of theigiady is the inde-

2 For similar criticism see European Commission Bmmocracy Through Law,
(Venice Commission), Interim Opinion on the Dra#v. on Judges and Prosecutors
of Turkey, Opinion No 610/2011, 29.03.2011, pa/@, 98, 101.

¥ Recommendation No. R (94)12 of the Committee ofiMers to Member States on
Independence, Efficiency and Role of Judges, Riecl/2c, http://www.coe.int/
t/e/legal_affairs/legal_coperation/administrativ| and_justice/texts_

& documents/conv_rec_res/recommendation(94)12.d<#F 8281,
Recommendation CM/Rec(2010)12 of the Committee afidters, para. 44,46;
European Charter on the Statute for Judges andaBajry Memorandum 8-10 July
1998, para. 1.3, 3.1, 3.3, www.coe.int/t/e/legdhied/legal_co-operation/legal_
professionals/judges/instruments_and_documentste®haOeng.pdf; Opinion No. 1
(2001) of the Consultative Council of European &sd{CCJE) for the attention of
the Committee of Ministers of the Council of Europe standards concerning the
independence of the judiciary and the irremovabiit judges, 23 November 2001,
para. 45, http://www.coe.int/t/dghl/cooperationg&tgxtes/Avis_en.asp
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pendence, as a separate power, of the authorityddw@ades on the is-
sues, including admission to the profession andjtllécial appoint-
ments, which closely concern the judges and pybiisecutors, from
other powers as well as its pluralist structureTurkey the authority
that decides on these issues is the High Councilddges and Prosecu-
tors (HSYK).

On September 12, 2010, the structure and the catigrosf the
HSYK did change. With the new arrangements, nog did the number
of the members of the HSYK increase, but also appw@nt of members
— which until then had been elected only from tightcourts (Court of
Cassation and the State Council) — from lower coust allowed.
Furthermore, setting up of an Office of Secretagn&al and the intro-
duction of new rules that provide performance aheaoduties, which
previously were being performed by judicial inspestthat report to the
Ministry of Justice, by inspectors that reportiie High Council are the
positive aspects of these new amendments. Howewecerns regarding
independence and impartiality could not yet beémiehted. According
to the existing legislation, as was the case ininfteal version of the
1982 Constitution, the Ministry of Justice is theestdent of the High
Council whereas the Undersecretary of the Minister regular member.
According to the new Constitution enactment of whis planned, the
Minister of Justice and the Undersecretary of theidtler should not be
included in the HSYK. Influence of the memberstlué executive on
judges and public prosecutors does not comply with international
instruments.

It is argued that presence of the Minister of &estind the Under-
secretary of the Minister in the Council would rander cause any
problem as their powers would have been reduced spmbolic level.
The powers that the Ministry of Justice can exeraisthe HSYK have
been significantly reduced, but not to a level thauld not pose any
danger to the independence of the judiciary. Theister of Justice is
still authorized in the selection of the Secret@sgneral, in deciding the
agenda of the Council, and in granting permissmmndisciplinary pro-
ceedings. Although the Minister of Justice doeshate any role in the

* Like temporary empowering, promotion, tenure, désal of those who are no longer
deemed qualified, taking of disciplinary actionsjgension.
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operation of the chambers [of the HSYK], his pasitenables him to
exert influence over the Council when objectionaiast the resolutions
of the chambers are reviewed. Thus in its repo@eptember 2010 the
Venice Commission, after stating that they had njeaiions against the
presence of the Minister of Justice in the Courmiints out that these
powers entrusted to him could result in damaginthefindependence of
the judiciary. Besides, a recommendation to thgecefthat the

Undersecretary of the Ministry of Justice shouldrémoved from the

list of the members of the HSYK is included in #sme report.

As also stated in Opinion No. 10 of the Consul@at®ouncil of
European Judges, HSYK membership of those who argudges or
prosecutors can be adopted to ensure pluralismaapieevent the risk of
corporatisnt For example, admission of law professors or aéys-at-
law to membership of the HSYK will be appropridtiawever, the pro-
portion of their number of seats and the mattetoagsho would play
which role in their appointments becomes important.

According to the 2010 amendment to the 1982 Catstit, the
President of Turkey is empowered to directly seleat members to the
HSYK from among those who are not judges or prasesuWhereas
the President was previously appointing membens famnong the can-
didates, the names of whom would have been sulritténim by the
Court of Cassation and the State Council, now Heappoint them di-
rectly. However, the 1982 Constitution has from Wery first day been
criticized for giving extreme powers to the Presidtus resulting in a
[political] structure that did not comply with tiparliamentarian regime.
Increasing the powers that are granted to the d&mesinstead of reduc-

® European Commission For Democracy Through Law {3&@ommission), Interim
Opinion on the Draft Law on The High Council Fordges and Prosecutors of
Turkey, Opinion No 600/2010, 27.09.2010, para. 8188.

® Opinion No. 10 (2007) of the Consultative CoundiEuropean Judges (CCJE) to the
attention of the Committee of Ministers of the Coiliof Europe on the Council for
the Judiciary at the service of society, 21-23 Nober 2007, para. 19
http://www.coe.int/t/dghl/cooperation/ccje/textegig\ en.asp; See also Opinion No.
3 (2002) of the Consultative Council of Europeadghs (CCJE) to the Attention of
the Committee of Ministers of the Council of Europe the Principles and Rules
Governing Judges’ Professional Conduct in Particukgthics, Incompatible
Behaviour and Impartiality, 19 November 2002, aje2002/ccje(2002)op n° 3e,
para. 69, 71, 72, http://www.coe.int/t/dghl/coopiena ccje/textes/Avis_en.asp.
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ing them is not acceptable. For a pluralist demmgréhis role for the
selection of the members who are not judges oreprdsr should be
given to the legislative body, not to the President

This power should have been entrusted with thesliggye body,
but this would not by itself be sufficient for amdependent and impatrtial
judiciary. In order to prevent politicization dfid judiciary, to ensure
impartially, and to rely on a pluralist but not ajoritarian democracy,
some guarantees must also be in place. First,ahallnumber of HSYK
members that would be selected by the legislatogylshould be lim-
ited, and the number of the members that the judgdsthe prosecutors
would elect among themselves must constitute tleatgmajority of
HSYK members. Furthermore, the procedure for tHecten of the
members by the legislative body should not turo selection solely by
the ruling party; the ruling party must be oblighte reach at an agree-
ment with the opposition parties in the Grand NaloAssembly. In
fact, the Consultative Council of European Judgegetscores that such
a judicial body must be detached from any politiaifty and should be
free from any pressure from the majority of theskgive body’

For this reason, special attention must be paldéping the num-
ber of the HSYK members that the legislative bodyuld select at a
very limited level. Besides, these members shoelddiected by a ma-
jority of two thirds of the members of parliament.

The procedure to be followed by the lower courtemielecting
the HSYK members is a matter that should be dwanuln the recom-
mendation of the Council of Europe, which is da#€d0, it is under-
scored that such judicial councils should have ghistr structuré.
Therefore, the election procedure should be immrdeeenable plural-
ism. Furthermore, in Turkey the definition of judgad prosecutor is
more comprehensive than it should be. The statasimber of person-
nel, who work at the Ministry of Justice performiegtirely administra-
tive work, is judge and prosecutor. However, dhly judges and prose-
cutors who work at courts should be allowed to Yotehe HSYK elec-
tions and to be elected as HSYK members. Thigeabise the HSYK is
an organization that had been founded for the jsidged prosecutors

" CCJE Opinion No. 10 (2007), para. 15-20
8 Recommendation CM/Rec(2010)12 of the CommitteMiofsters, para. 27
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who perform judicial duties. Membership of the jadgand prosecutors,
who work at the Ministry of Justice, to the HSYHK, the role they play

in the nomination of the members of this Counaguit in the violation

of the boundary between the executive and theipgic

A provision that prohibits reelection of the HSYKembers must
be included in the new constitution. This way, coompises by the exist-
ing members with the intension to secure reelectidhbe prevented,
and their impartiality will have been ensured. T80 amendment to
the constitution did allow for reelection.

The 1982 Constitution has been very much criticimedcompro-
mising the autonomy of the HSYK due to the lackaaf autonomous
budget and secretariat. Upon enactment of the a@ighdment, an Of-
fice of Secretary General has been set up. Howsetaction of the Sec-
retary General by the Minister of Justice from amahree nominees
recommended by the Council, cast a shadow uponpibsgive step.
Selection of the Secretary General of the HSYK,clvhis a key post in
the judicial mechanism, in a nonautonomous wayniacceptable. On
the other hand, although it is not mentioned in toastitution, the
HSYK Law underscores the fact that the Council vidlve its own
budget. Nevertheless, there is no clarificationt@asow the budget
would be decided. The constitution must guaranteeaatonomous
budget for the HSYK.

[I. OBJECTIVITY IN THE ADMISSION OF THE
MEMBERS OF JUDICIARY TO THE PROFESSION

In the international documents, it is underscoteat foreseeable
objective legal criteria must apply to all decisamrgarding the admis-
sion of judges to the profession as well as thesmmwtions. Procedures
that apply to admission of judges to the professiust be transparent.
Those rejected must be allowed to know the reamnsuch rejection,
and judicial review against this action must bergnteed’

In Turkey, there are widespread suspicions thaitiqall affilia-
tions and patronage play a role in the selectiojudfies and prosecu-
tors. Such suspicions are based on the procechatare followed.

° European Charter on the Statute for Judges para32. CCJE, Opinion No. 1, para.
25. Recommendation CM/Rec(2010)12 of the Committédinisters,, para. 44, 46, 48.
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In Turkey, in order to be admitted to the professas a judge or a
prosecutor, one must first of all be admitted te #tatus of candidate
judge or prosecutor. If after having been admitiech candidate, he is
successful during the probation period, HSYK wibpaint him to the
profession. In order to be admitted to the statusamdidate judge or
prosecutor, the applicant must be successful nigtiarthe written ex-
amination, but also in the oral examination (thtermew).

Judges’ and Prosecutors’ Law provides what theerdrmf such
examinations should be as well as what sort ofreelpaould perform
the interviews. The seven-membered interview paiebe chaired by
the Undersecretary of the Ministry of Justice areputy he would dele-
gate and; in addition to him, will consist of thee§ident of the Inspec-
tion Board; the General Directors of Criminal, Ciand Personnel Af-
fairs as well as the two members who the ExeclBvard of the Justice
Academy would select among its members. Accordinthis law, five
seats of the seven-membered interview panel wilbbeupied by the
high-ranking bureaucrats of the Ministry of Justi@ich a panel in
which the members of the executive predominate daegly give the
impression of an objective body that selects catdigudges and prose-
cutors. Besides, some of the criteria that areddadkto (like appearance
in general and physical features, appropriatenétheobehaviors and
reactions for the profession) does allow for sufbjecassessment.

The new constitution must guarantee that every gghasluding
admission to the candidate status phase, is be timelsurveillance and
control of the HSYK; the need for laying down tHgeztive criteria that
would apply in the examinations and, for the tramepcy of procedures
which would be followed, must be underscored. diatireview against
the decisions on admission to the candidate statdsprofession must
be available. Furthermore, according to the e)xgstiegislation, the
Ministry of Justice can, under certain circumstanaed at its own initia-
tive, dismiss a candidate. This power, too, shbeldng to the HSYK.

As stated in the European Charter on the Statududges and in
the Recommendation of the Committee of Ministershaf Council of
Europe, which is dated 2010, discrimination agathst candidates on
the basis of gender, ethnic or social backgrouhdpgophical, political
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or religious orientation should not be allow&d.In appointments, the
balance between the number of men and women musb&dered.
Unfortunately, in many countries it can hardly vgued that sufficient
attention is paid to this matter. In Turkey, thentner of women in the
judiciary is 24 percent. Measures can be takerihigt Implementation
of the principle of equality between genders wheémi&ing them to the
profession as judges and prosecutors must be iedludthe new con-
stitution.

[ll. DURATION OF TERM OF OFFICE AND THE
GUARANTEE AGAINST DISMISSAL

According to the international documents, judges ba granted
life tenure or a certain retirement age or a tefroffice that cannot be
considered short and which cannot be terminatethéyappointing au-
thority arbitrarily or at its discretion, can be.5e According to UN Ba-
sic Principles of the Independence of the Judicigugges, whether
elected or appointed, should be guaranteed temiileaumandatory re-
tirement age or the expiry of their term of offiéeCommittee of Minis-
ters of the Council of Europe Rec (2010) 12 sagmrly retirement
should be possible only at the request of the juclgecerned or on
medical grounds** According to the international documents, ap-
pointed judges should not, without valid causedisenissed until their
compulsory retirement age. These valid reasonshwvmast clearly be
defined in the la# can, as per Rec (2010) 12 of the Committee of
Ministers of the Council of Europe, be the casesmtihe judge can no

19 European Charter on the Statute for Judges, parh; Recommendation
CM/Rec(2010)12 of the Committee of Ministers, paa.

* Commentary on The Bangalore Principles on Jud@i@iduct, March 2007, p. 36,
para. 26, http://www.coe.int/t/dghl/cooperationédtgxtes/ BangalorePrinciples
Comment.PDF; UN, Basic Principles of the Independenf the Judiciary, Principle
11, http://www.unhchr.ch/html/menu3/b/h_ comp50.hBecommendation R(94) 12
of the Committee of Ministers, Principle 1/2a(ii).

12 UN, Basic Principles of the Independence of thdiclary, Principle 12.

3 Recommendation CM/Rec(2010)12 of the Committeldliofsters, para. 50.

* European Charter on the Statute for Judges, para.

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:1/ Yil:201



Sibelinceglu 28t

longer perform judicial functions, and serious lotess of criminal or
disciplinary provisions established by Iaw.

Article 139 of the Constitution provides a guarante the effect
that the judges and prosecutors would not posbiblsetired before their
age of 65 as stated in the law, unless they themseftequest it.
Nevertheless, there are three exceptions to tiisthler words, when the
exceptions stated in the Article are present, gguar prosecutor can be
retired even against his/her wishes. Among the iiares are, “those
who are convicted for an offense” and “those whe established as
unable to perform their duties on account of ilalti’. In addition to
these, there is another exception that is defisgd.athose determined
as unsuitable to remain in the profession”. The éseption is obvi-
ously against recommendation Rec (2010) 12 of the@ittee of Min-
isters of the Council of Eurogé. It will be appropriate if the third
exception is not included in the new constitution.

In the international documents, it is emphasizeat thdividuals
should have the right to lodge a complaint agaamst miscarriage of
justice before an independent authority, withowt aeed for a special
formality.!” Certainly in a democratic country, it must be jiolssto
hold judges and prosecutors accountable beforeigidoodies. How-
ever, accountability should not turn into an inapiate intervention
with the judicial system. For this reason, thedwaling are recommended
in the international documents about the indepecel@f the judiciary:
Any charge or complaint against a judge, which memire disciplinary
punishment, should be processed expeditiously amty under an ap-
propriate procedure; judges should, throughoutdiseiplinary proce-
dure, have the right of defense in accordance thighright to a fair trial
as indicated in the European Convention on HumghtRj investigation
must at the preliminary stage be kept confidentialess otherwise is
requested by the judge and; review before an intigpd judicial body
against disciplinary measures must be availgble.

!> Recommendation CM/Rec(2010)12 of the Committeldiofsters, para. 50.

16 Recommendation CM/Rec(2010)12 of the Committeldiofsters, para. 50.

" European Charter on the Statute for Judges, p&a.

18 UN, Basic Principles of the Independence of thdiclary, Principle 17,18,19,20;
Recommendation R(94) 12 of the Committee of Mimgsterinciple VI/3; European
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As the procedure that is currently in force in Taylcannot ensure
the right to a fair trial, amendment thereto isuieed. That the right to
fair trial would be considered in disciplinary pesures should be in-
cluded in the Constitution.

Objectivity of the disciplinary proceedings agaitte# members of
the judiciary must be guaranteed. In Turkey, prdoegs and investiga-
tions are carried out upon the concerned chamipedposal and with
the approval of the Minister of Justice. Where Mimister of Justice
does not give its approval, availability of a judicreview is question-
able. This is because this action is carried outhgy Minister in his
capacity as the President of the HSYK and; no jatlieview against
HSYK decisions is available.

In the new constitution, one of the chambers ofHiIsYK may be
empowered to carry out the proceedings or the tigagon whereas
another one can be empowered to take the decisiotie new constitu-
tion, the Minister of Justice should not be givery aole in granting
permission for investigation; he should be empodemsly to demand
initiation of proceedings from the concerned chambe

The Constitution that is now in force does notwllor the judi-
cial review of the HSYK decisions, and eventuaitht to bring action
against disciplinary measures does not exist. TBE) Zonstitutional
amendment allows judicial review only against decis of dismissal
from profession. Allowing judicial review for allegisions of the HSYK
in the new constitution will be appropridte.

Finally, in Turkey, confidentiality of the HSYK distons poses a
very important problem. This problem arises from ldw rather than the
Constitution. The new High Council for Judges anmdsBcutors Law
reads: “the reason of the decisions will be writtatest within fifteen
days after the date of the decision and; discipfirdecisions are pub-
lished in the Internet web page of the Council wdtie regard to the
protection of personal information”. Although thsovision gives the

Charter on the Statute for Judges, para. 5.1; CQjiion No. 1, para. 59-60;
Recommendation CM/Rec(2010)12 of the Committee wiidters para. 69.

19 Venice Commission has parallel opinion, see Ver@Gmemmission, Opinion No
600/2010, 27.09.2010, para. 55, 76; Venice ComuonissOpinion No 610/2011,
29.03.2011, para. 76.
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impression that the HSYK was observing the prireciph transparency,
in practice it created disappointment. In respdoseny application for
access to all of the decisions the Council hasntakhin three years,
only 14 selected decisions were s&ntHowever, the number of deci-
sions within the last three years is about Z08n institution cannot
inspire confidence in the people if it is not tpaaent. In a democracy,
scrutiny by the public is more important than amyghelse. The public
has the right to know which and why disciplinaryaseres have or have
not been taken against the judges and prosec@wndarly, in the Rec-
ommendation of the Committee of Ministers of theu@@l of Europe,
which is dated 2010, the need for the councilshefjudiciary — in their
reasoned decisions — to display transparency ahititeest level to the
public and to the judges by developing detailedgst@ablished proce-
dures, is underscor&d

Disclosure of all of reasoned decisions to the igublalso impor-
tant in respect to the comprehension by the judgesprosecutors that
hold office, of the way the HSYK approaches to @ieracts and actions.
In the existing Judges’ and Prosecutors’ Law, trec@nditions, which
call for disciplinary sanctions, are defined coesably vaguely® It is
evident that this needs to be concretized. As ntiemt what extent it
is concretized, the legislative provisions wouldat@ertain degree still
remain abstract, the way they are implemented céy lme understood
when the reasoned decisions are accessible.

In the new constitution, the requirement for HSYé&cions to in-
clude detailed reasons and to be available toubégmust explicitly be
emphasized.

According to the international documents, a judf@ court can-
not, in principle, be appointed to another judicHice or an assignment

20 | etter of response of the HSYK, Date: 09.05.20M#b; B.03.1.HSK. 07.0.11.02/
622.03/720.

2l See Internet web page of the Ministry of Justicep://www.cigm.adalet.gov.tr/
istatistik/hakim_ist.html (20.04.2011).

22 Recommendation CM/Rec(2010)12 of the CommitteMliofsters, para. 28.

23 vague and broad character of the preconditionslimiplinary sanctions is criticized
also by Venice Commission. Venice Commission, QminiNo 610/2011,
29.03.2011, para. 59-74
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at another place even by way of promotion, agdiistree will>*The
recommendation of the Committee of Ministers of @@incil of Europe
points to only two reasons for appointing a judgearnother post without
his/her consent: (a) in case of a disciplinary sans, (b) reform of the
organization of the judicial systefh. Access to an independent author-
ity must definitely be available for any judge wisaelocated against his
will; in order to have the lawfulness of such reiten reviewed?®

It is expressed from time to time that the HSYK daskily transfer
judges and prosecutor to other posts againstwikif’ As stated in the
March 2011 Report of the Venice Commission, sughoaygments are
very susceptible to be used as pressure on thesualgd prosecutofs.
Other than the exceptions stated in the Europearté€hon the Status
for Judges and in the Recommendation of the Coreendf Ministers of
the Council of Europe, these appointments mushiely be prohibited
in the new constitution. Furthermore, it must bmireled once again
that judicial review of the HSYK decisions mustaailable.

IV. CAREERS AND FINANCIAL GUARANTEES OF THE
JUDICIARY

According to the UN Basic Principles of the Indegemce of the
Judiciary and to the Recommendation of the CommitteMinisters of
the Council of Europe, promotion of the judges nmhestased on objec-
tive criteria like ability, integrity qualificatios) efficiency and experiené.

As also stated by the Consultative Council of EeeopJudges, the
criteria that are based on integrity, effectivenagdl and qualification,
must be disclosed explicitly, announced and implaesd when pro-

24 European Charter on the Statute for Judges, Bata.

% Recommendation CM/Rec(2010)12 of the CommitteMliofsters, para. 52.

6 European Charter on the Statute for Judges, Batal.4.

2" See Mete Goktirkyeni Yiizy)114.10.1996.

8 \Venice Commission, Opinion No 610/2011, 29.03.2@kta. 48.

% UN, Basic Principles of the Independence of thaliclary, Principle 13;
Recommendation R(94) 12 of the Committee of Mimsstd rinciple 1/2c; CCJE,
Opinion No. 1, para. 17.
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moting judges® Any candidate that is not promoted should haee th
right to lodge a complaint before an independetiarity

Promotion is a matter that should be dealt witthm laws, not in
the Constitution. In Turkey until the latest amerahts, marks given by
the Court of Cassation, the State Council and tbgiddal Administra-
tive Courts as well as the reports of the inspectidrthe Ministry of
Justice have been effective in promotions. MarkshayCourt of Cass-
ation, the State Council, and the Regional Admiatste Courts have
been abolished as per the amendment of the JudgdsPromotions’
Law in March 2011. The inspectors have, sinc0i) amendments to
the Constitution, been affiliated to the HSYK iraleof the Ministry of
Justice. Affiliation of the inspectors to the Colires per the amend-
ments to the Constitution has been a positive deweént. However,
non-objectivity of the evaluation criteria in thespection reports is still
a serious issue. For example, subjective concepts @& moral charac-
teristics’ and “professionaldevotiori are adopted as criteria for promo-
tion. The concepts that would lead to such genasakssments that
changes from person to person cannot be assoevitedbjectivity.

In addition to this, another factor that affecterpotions is the per-
formance reports that are given by the superi@vien such reports are
given, transparent and participative procedures #igking for the opin-
ion of the concerned prosecutor are not adoptadniiial inspection of
the prosecutors and judges who have been promotédst class can
result in having the judges and prosecutors consigeopinions of the
inspectors and majority of the HSYK when makingirttevn judg-
ments>? However, when performing their duties, judges prabecutors
should act independently from not only the exeautdodies, but also
from their colleagues. It goes without saying thalges and prosecu-
tors, even if they had already been promoted & filass, are obligated
not to fail to observe the rules of professionahdwct. Disciplinary
measures are already in place for those who dolmiennial inspections

%0 CCJE, Opinion No. 1, para. 25.

%1 European Charter on the Statute for Judges, para.

32 Venice Commission has similar concern, see Ve@oenmission, Opinion No
610/2011, 29.03.2011, para. 42, 46.
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in addition to these measures can turn into a mefpeessure that does
not comply with judicial independence.

In the new constitution, it must explicitly be stdtthat knowledge,
integrity, skill and efficiency would be taken deetbasis in promotions
and; access and participation to the reports, deatsnand information
about him/herself to that very prosecutor and juchgest be guaranteed.
Besides, judicial review of the HSYK decisions sldobe made avail-
able and right to court must be guaranteed to tlkggs who are not
promoted.

V. INDEPENDENCE OF THE INTERNAL OPERATIONS
OF THE JUDICIARY AND PROTECTION AGAINST EXTERNAL
INTERVENTIONS

Internal operation of the judicial system need$éoindependent
from interventions. In this framework, independemc administrative
and institutional matters regarding performancdiggctly judicial func-
tions must be ensured. Regardless of the facttiieaé is an organiza-
tional relation between the judiciary and the exeey this should not
go so far as to intervene with the independentsassent of the legal
and constitutional values by the judiciary whenohgsg a particular
dispute.

In this context, the role of the police in the dnad cases in Tur-
key should be reconsidered. In Turkey there is olice force that re-
ports directly to the prosecution; instead, thegeoforce that reports to
the Ministry of Interior Affairs extends its help the prosecution. For
that reason, crime investigation does appear ta tmechanism that op-
erates under the control of the executive orgamerahan a mechanism
that operates under the control of the prosecu@arrying out of the
investigation not by the police force that is cofied by the executive
power, but instead by the police force that is wulgd by the prosecu-
tor’s office, does seem to be a must for the objiggtof such investiga-
tion, and in order achieve a fair and lawful resuRrovisions for the
setting up a police force that report to the jumligimust be included in
the new constitution.

Still, Article 144 of the Constitution must agaie bonsidered in
respect to independence of the judiciary in itatrehship with the ex-
ecutive. Article 144 provides that prosecutors Mowvith regard to
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their administrative duties, report to the MinistrfyJustice. This Article
is also criticized by the Venice Commission in tieport it had pub-
lished in September, by also emphasizing that drgqwf a line between
the “administrative duties" and “judicial dutiesbuld not be very easy.

In Article 159/9 of the Constitution, the inspect@f the HSYK
are assigned the duty of "inspect the judges aoskegutors for perform-
ance of their duties in compliance with the lawsg;ldws, regulations
and circulars (administrative circulars for judged)his provision al-
lows for the inspection of the context of the dexis and actions of the
judges and prosecutors without any restrictionspéetor's examination
cannot pass for an appeal or objection; otherwhs® would create a
very unfavorable environment for the independenicéhe judiciary>*
This provision should be abolished.

The Commentary that explains Bangalore Principlesudicial
Conduct says, “while exercising functions as a g@jdfe judge should
not at the same time be involved in executive gislative activities™

Even though judges have been prohibited from aagrgut judi-
cial activities while at the same time performingadministrative duty,
the advantages and the disadvantages that comswathadministrative
duty may affect the conduct of the judge towardsahthority that might
probably appoint him to that duty. For this regsehen judges and
prosecutors are to be appointed to another postpdéinmission or else
the recommendation or selection of a judicial artihjomust be re-
quested (with regard to the advantages), in additothat, consent of
the concerned judge or prosecutor must be sougtit (egard to disad-
vantages). Thus according to some laws, a proedtiat requires judi-
cial authority’s recommendation or selection hadvdofollowed for the
appointment of judges to certain authorities anehaggs (like Competi-
tion Council, Public Procurement Councfl).However, inclusion of this
principle in the constitution is of utmost importanto prevent any in-
compliance.

3 Venice Commission, Opinion No 600/2010, 27.09.2¢k0a. 62-64.

3 Venice Commission, Opinion No 610/2011, 29.03.2(ddra. 94. Recommendation
CM/Rec(2010)12 of the Committee of Ministers, pd®,. 22, 29, 66.

% Commentary on The Bangalore Principles on Jud@aiduct, p. 102, para. 164.

% For details see Sibel Inggla, Yargicin Davrary Jlkeleri, Beta yayistanbul 2008, s.
266-273.
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On the other hand, the provision in Article 159 dadbe consid-
ered within the framework of what is stated hemimbove. According
to this provision, the power to appoint judges anaksecutors to tempo-
rary or permanent positions at the Ministry of lgstand affiliated in-
stitutions, and to appoint judiciary inspectorsnadl as internal inspec-
tors from among judges and prosecutors by takiegcbnsent of the
concerned judge and prosecutor, belongs solelhaadvtinister of Jus-
tice. Considering the advantages of working in dhganization of the
Ministry of Justice, this provision is a cause ¢oncern regarding inde-
pendence of the judiciary. This provision shoutd bbe included in the
new constitution. A definite line must be drawnvibetn the counselors
at law who work and perform administrative dutiéshee Ministry of
Justice and the judges and prosecutors that pertatficial activities.

CONCLUSION

People of Turkey do often express their wish toie@ahan inde-
pendent and impartial judiciary. In this framewo#gxceptionally de-
tailed data is available in the international doeuts.

A constitutional revision based on the fact thatlejpendence
should not be understood only as independence tinentegislative and
executive, but the judges should also be indepdénfilem their col-
leagues, is needed.

HSYK needs to be more independent and pluralisadaition to
these, problems regarding the objectivity and é&@inism in admis-
sion to the profession and appointment of judges@osecutors; guar-
antees that protect them against suspensions amisdals; promotional
criteria and procedures and; guarantees agairstnaktinterventions are
experienced in Turkey.

In this context, some of the provisions of the Gibumison that are
currently in force need to be repealed or amendédreas some new
guarantees should be added therein. By this wagsition from an ex-
tremely centralized control to a more autonomouscsire would be
possible.
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